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VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC
483 Ninth Street,2nd Floor
Oakland, CA 94607
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
Email: vsoroushian@beesontayer.com

Attomeys for Plaintiff
AFSCME LOCAL IOI

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

Consolidated Case No. 1-12-CV -225926

lConsolidated with Case Nos. I - I 2-CV-225928,
I - I 2-CV-2 2 65 7 0, I - I 2-CV-2 2 65 7 4,
1 - 1 2-CV-227864, and I - I 2-CV-2 3 36601
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DspeRrMeNr 2

AFSCME LOCAL 101'5 REQUEST FOR
JUDICIAL NOTICE IN SUPPORT OF
MOTION FOR ATTORNEYS' FEES
UNDER CCP SECTION 1021.5 AND
MOTION FOR PAYMENT OF EXPENSES
OF PROOF UNDER CCP SECTION
2033.420

Hearing Date: September 25,2014
Hearing Time: 9:00 a.m.
Courtroom; 2
Judge: Honorable Patricia Lucas
Action Filed: June 6,2012
Trial Date: JruJy 22,2013

REOUEST FOR JUDICIAL NOTICE

PlaintifVpetitioner AFSCME Local l0l hereby requests the court to take judicial notice

pursuant to California Evidence Code Sections 450 et seq.,and in accordance with California Rules

AFSCME LOCAL IOI'S RJN ISO MOTION FORATTORNEYS'FEES AND
MOTION FOR PAYMENT OF EXPENSES OF PROOF UNDER
Consolidated Case No. l-12-CV -225926

SAN JOSE POLICE OFFI
ASSOCIATION.

Plaintiff.

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES 1-10,
inclusive.

AND RELATED CROSS.COMPLAINT AND
CONSOLIDATED ACTIONS
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of Court 3.1113, subdivision 0) and 3.1306, subdivision (c), of the following material, a true and

correct copy of which are attached hereto:

Exhibit A
City of San Jos6's federal lawsuit re Measure B, filed Jwre 5,2012

Exhibit B
Memo of Points and Authorities in support of AFSCME's Motion to Dismiss
Citv of San Jos6's federal lawsuit re Measure B. filed 8l3ll2

Exhibit C
Reed, et. al. v. Bowen, et. al. Verified Writ Petition filed Feb. 2014 in
Sacramento Suoerior Court

Exhibit D
Stipulation between parties admitting certain exhibits into evidence, signed
by court on July 29,2013

Exhibit E
Relevant pages of AFSCME's Complaint in this case

Exhibit F
RIN filed by AFSCME and SJREA prior to trial in this case

Exhibits A-F are properly subject to judicial notice pursuant to Evidence Code sections 453

and a52(d) ("Records of (1) any court of this state or (2) any court of record of the United States or of

any state of the United States."). For this reason, plaintiff respectfully requests that the court take

judicial notice of those documents.

Dated: September 18, 2014 BEESON. TAYER & BODINE. APC

By:

Attorneys for AFSCME LOCAL 101

AFSCME LOCAL IOI'S zuN ISO MOTION FOR ATTORNEYS, FEES AND 446147.doc

MOTION FOR PAYMENT OF EXPENSES OF PROOF UNDER
Consolidated Case No. l-12-CV -225926
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PROOF OF SERVICE

SAI\TA CLARA SUPERIOR COURT

I declare that I am employed in the County of Alameda, State of California. I am over the age
of eighteen (18) years and not aparty to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200, 483 Ninth Street, Oakland, California, 94607-4051. On this day, I
served the foregoing Document(s):

AFSCME LOCAL 101'5 REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF'
MOTION FOR ATTORNEYS' FEES ANI)

MOTION FOR PAYMENT OF EXPENSES OF PROOT'
UNDER CCP SECTION 2033.420

X gV Mail to the parties in said action, as addressed below, in accordance with Code of Civil
Procedure $1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of business with the United
States Postal Service in a sealed envelope with postage fully prepaid.

X nV Electronic Service. Based on a court order or an agreement of the parties to accept
service by electronic transmission, I caused the documents to be sent to the persons at the electronic
notification addresses listed below. I did not receive, within a reasonable time after the transmission,
any electronic message or other indication that the transmission was unsuccessful.

SEE SERVICE LIST

I declare under penalty of perjury that the foregoing is true and correct. Executed in Oakland,
California, on this date, September 18, 2014.

SERVICE LIST

AFSCME LOCAL IOI'S RIN ISO MOTION FOR ATTORNEYS' FEES AND
MOTION FOR PAYMENT OF EXPENSES OF PROOF UNDER
Consolidated Case No. l-12-CV -225926

Jonathan Yank, Esq.
Gonzalo C. Martinez, Esq.
Amber L. Griffiths, Esq.
CARROLL, BURDICK & McDONOUGH LLP
44 Montgomery Street, Suite 400
SanFrancisco, CA 94104
jyank@cbmlaw.com
agriffiths@cbmlaw.com
j stoughton@cbmlaw. com
gmartinez@cbmlaw.com

Attorneysfor Plaintffi SAN JOSE POLICE
OFFICERS' ASSOCIATION (Santa Clara
Superior Court Case No. I I2CV225926)

Geoffrey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK, SILVER &
WILSON
555 l2th Street, Suite 1500
Oakland, CA 94607
ahartinger@meyersnave. com
jnock@meyersnave.com
lross@meyersnave.com
mhughes@meyersnave.com

Attorneysfor Defendants, THE CITY OF SAN
JOSE AND DEBM FIGONE
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John McBride, Esq.
Christopher E. Platten, Esq.
Mark S. Renner, Esq.
WYLIE, McBNDE, PLATTEN & RENNER
2125 Canoas Garden Avenue, Suite 120
San Jose, CA 95125
jmcbride@wmprlaw.com
cplatten@wmprlaw.com

Att orneys for P I aintffi / P e titioner s, RO B E RT
SAPIEN, MARY MCCARTHY, THANH HO,
MNDY SEKAI,IY AND KEN HEREDIA (Santa
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Plaintffi/Petitioners, JOHN MUKHAR, DALE
DAPP, JAMES ATKINS, WILLIAM
BUFFINGTON AND KIRK PENNINGTON (Santa
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AND

Plaintffi/Petitioners, TERESA HARRIS, JON
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Harvey L. Leiderman, Esq.
REED SMITH, LLP
101 Second Street, Suite 1800
San Francisco, CA 94105
hleiderman@reedsmith. com

Attorneysfor Defendant, CITY OF SAN JOSE,
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AND FIRE DEPARTMENT RETIREMENT
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Superior Court Case No. 112CV225926)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE 196] SAN JOSE
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Court Case No. I12CV225928)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE ] 975
FEDEMTED CITY EMPLOYEES'
RETIREMENT PLAN (Santa Clara Superior
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AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE FEDEMTED
CITY EMPLOYEES RETIREMENT PLAN
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Stephen H. Silver, Esq.
Richard A. Levine, Esq.
Jacob A. Kalinski, Esq.
SILVER, HADDEN, SILVER, WEXLER &
LEVINE
1428 Second Street, Suite 200
Santa Monica, CA 90401-2367
j kalinski@shslaborlaw.com
shsilver@shslaborlaw.com
rlevine@shslaborlaw. com

Attorneysfor Plaintifs, SAN JOSE RETIRED
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TEAGUE P. PATERSON, SBN 226659
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BEESON, TAYER & BODINE, APC
483 Ninth Street,2nd Floor
Oakland, CA 94607-4051
Telephone: (5 1 0) 625-9700
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Email : TPaterson@beesontayer. com
VSoroushian@beesontayer.com

Attorneys for Defendant
MI-JNICIPAL EMPLOYEES' FEDERATION.
AFSCME LOCAL lOI

CITY OF SAN JOSE.

Defendant,

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE FIREFIGHTERS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCME,
LOCAL l0l; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL. IFPTE
LOCAL 21.

Defendants.

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

AT SAN JOSE

Case No. 5 : 1 2-CV-02904-LHK

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION
TO DISMISS FIRST AMENDED
COMPLAINT

IFED. R. CrV. PROC. 12(B)l

October 4,2012
1:30 p.m.
Department 8
Lucy H. Koh
June 5,2012
None Set

MEMORANDUM OF POINTS AND AUTHoRITIES IN SUPPORT oF MoTIoN To oTsTuIsS
FIRST AMENDED COMPLAINT
Case No. 5 :12-CY -02904-LHK

[CONCURRENTLY FILED REQUEST FOR
JUDICIAL NOTICE]

Hearing Date:
Hearing Time:
Courtroom:
Judge:
Complaint Filed:
Trial Date:
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I.INTRODUCTION

By this motion, Defendant Municipal Employees' Federation ("MEF") of American

Federation of State, County and Municipal Employees, Local 101 ("AFSCME" or "IJnion") seeks an

order either dismissing with prejudice or staying the City of San Jos6's ("City") First Amended

Complaint (..FAC"). AFSCME joins and incorporates into this motion as though set forth within, the

arguments advanced by Co-Defendants the San Jos6 Police Officers' Association ("POA") and the

San Jos6 Firefighters, I.A.F.F., Local230 ("Firefighters") in the memoranda of points and authorities

in support of their motions pursuant to Rule 12(b) of the Federal Rules of Civil Procedure

(respectively "POA Motion" and "Firefighters' Motion"). Pursuant to the Court's July 24,2012,

..Stipulation and Order Re: Consolidated Briefing on Motions to Dismiss," defendant MEF submits

alternative grounds for dismissal of the City's complaint. In particular, the City's complaint should

be dismissed because although the City's premature declaratory action purports to anticipate federal

questions, AFSCME has raised no such federal questions with respect to the City's ordinance.

Rather, it has pursued its claims in state court strictly under state law. Because, as contended by the

City, the issues raised by the parties are novel and/or raise questions undecided by state law, any

decision rendered by this court or the Ninth Circuit Court of Appeals will have no precedential value

with respect to such issues of state law. Accordingly, proceeding to hear the City's action will neither

serve the important goal ofjudicial efficiency nor settle the issues raised with respect to individuals

or entities not a party to this action.

As a case of first impression involving a novel and controversial local law, it is important that

any disposition of the issues presented establish precedent to guide the state courts in resolving

similar future conflicts. Decisions issued by this Court or the Ninth Circuit Court of Appeals will

have no stare decisrs affect within the state court system. This is because the state courts have not

yet interpreted Measure B or the vested rights doctrine in the context of the amendments made by

Measure B to the City's Federated Retirement System. Any interpretation adopted by a federal court

will not bind the courts of the state. Similarly, any decision by the federal courts with respect to the

state constitution and common law doctrines invoked in this case will have no binding affect on the

state courts, and a contrary decision by the state's appellate courts will-in fact-bind federals court,

TVTNNNOruNOUNN Or POTNTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

FIRST AMENDED COMPLAINT
Case No. 5:12-CY -02904-LHK
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with respect to matters of state law. Recently, in Retired Employees Assn. of Orange County, Inc. v.

County of Orange,6l0 F.3d 1099 (9th Cir. 2010) (hereinafter "Orange County"), the Ninth Circuit

was unable to render a decision with respect to California's vested rights doctrine, and, consequently,

certified a question to the California Supreme Court and adopted its answer. (Retired Employees

Ass'n of Orange Coungt, Inc. v. County of Orange,663 F.3d 1292 (9thCir.2011) (hereinafter

ooorange County 1/').) This process added inefficiency to resolving the parties' dispute and greatly

delayed disposition of the case. (Id. ("In light of the nature of the dispute in this case, and in light of

the delay that has already taken place, we encourage the district court to act promptly.") (emphasis

added).)

Finally, a close reading of AFSCME's complaint indicates that no questions of federal law are

raised. However, even if the court does consider federal constitutional questions raised by the City in

its anticipatory declaratory action, any such questions decided by this court or the Ninth Circuit will

not bind the state courts. Because a decision in this case has absolutely no precedential value in the

state courts, the prudent and efficient course here is to dismiss the City's anticipatory action with

prejudice and/or abstain in order to allow the state courts to establish precedent with respect to this

novel area of legislation.

In the altemative, this court should refuse to exercise supplemental jurisdiction over the state

law claims in order to afford state courts the opportunity to clarify and develop state law in this area

and in the interest of "economy, convenience, fairness and comity." (Executive Software N. Am., Inc.

v. United States Dist. Court,24F.3d 1545, 1557-53 (9th Cir.l994), overruled on other grounds by

Califurnia Dept. of Water Resources v. Powerex Corp.,533 F.3d 1087 (9th Cir. 2008) (hereinafter

'oExecutive Software").) Furthermore, if this court dismisses the federal law claims for lack of subiect

matter jurisdiction, it is required to dismiss the state law claims as well.

II. SUMMARY OF RELEVANT ALLEGATIONS AND PROCEDURAL BACKGROUND

In the interest of brevity, defendant MEF adopts and incorporates the statement of facts and

procedure as set forth in the POA's and Firefighters' Motions, with a few additions pertinent to

AFSCME. Subsequent to the filing of those motions, the court set a hearing on all four defendants'

Motions to Dismiss the FAC for October 4,2\l2,pursuant to a joint stipulation by all parties.
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AFSCME, Local 101 represents the members of MEF and the Confidential Employees'

Organization ("CEO"). Although CEO is aparty to AFSCME's parallel state court action (AFSCME,

Local 101 v. City of San Josd,Sarfta Clara Case No. I-12-CV227864), CEO was not named in this

suit. MEF and CEO members are non-supervisory, non-public safety city employees. AFSCME

members are a part of the City's Federated City Retirement System and Federated City Retirement

Plan. MEF's members are directly affected by Measure B and its elimination of the vested right to

receive the full measure of promised retirement and other post-employment benefits. Measure B also

imposes on MEF's members certain funding obligations that AFSCME contends are unconstitutional

under the California Constitution. As is admitted by all parties, Measure B is the first local ordinance

adopted by a California charter city that impedes upon public employees' vested rights to retirement

benefits in such a manner, and that imposes such ultra vires funding obligations on city employees.

III. AUTHORITY FOR MOTION TO DISMISS

A party may present a motion to dismiss for reasons not enumerated by the Federal Rules of

Civil Procedure ("FRCP"), Rule l2(b), and such motion is subject to regular motion proceedings.

(Wyatt v. Terhune, 315 F.3d 1109, I I l9 (9th Cir. 2003); Ritza v. International Longshoremen's &

Warehousemen's Union, 837 F.2d365,369 (9th Cir. 1988).)

Furthermore, aparty may challenge the court's subject matter jurisdiction (FRCP, Rule

l2(bxl)) because supplemental jurisdiction is improper according to 28 U.S.C. Section 1367. (See

Sparrow v.Mazda American Credit, 385 F.Supp.2d 1063 (E.D. Cal. 2005); A.J. Oliver v. Longs Drug

Stores California, 2008 WL 544399 (S.D. Cal. 2008).)

IV. ARGUMENT

This case presents issues of extreme significance to the state of California, its cities and

counties, and public sector employees and retirees. The outcome to the litigation over Measure B has

the potential to provide guidance and set the contours on what this state's municipalities can and

cannot do regarding the curtailing of public employee retirement security. No city or local agency

has gone as far as Plaintiff in altering earned benefits or changing the benefits applicable to current

employees (as opposed to future employees). The City has attempted, but cannot, join every

interested party to this litigation, and so no decision by this - or any other - federal court can have a

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
FIRST AMENDED COMPLAINT
Case No. 5:12-CY -02904-LHK

J

Case5:12-cv-02904-LHK   Document57   Filed08/03/12   Page8 of 18



I

aL

a
J

4

5

6

7

8

9

l0

11

l2

13

T4

l5

t6

17

18

l9

20

2l

22

23

24

25

26

27

28

binding or precedential effect with respect to such non-parties. This is because Califomia courts are

free to disregard decisions rendered by federal courts that purport to decide matters of state law.

With respect to the instant case, any decision is essentially advisory and will have no implication

beyond these immediate proceedings. The advisory nature of the declaratory judgment the City seeks

is especially apparent where AFSCME has raised no issue of federal law in its state court action.

On the other hand a decision rendered by a state court - of which all defendants are presently

seeking in state court actions - will set precedent within the California court system and may even

establish precedent for future litigation in federal court. (See, e.g., Retired Employees Ass'n of

Orange County, Inc. v. County of Orange,52 Cal.4thIlTl (2011); Orange County II, supra, 663

F.3d at 1292.) Therefore, this court should dismiss the case in its entirety and allow the courts of

Califomia to render a decision, which will lead to establishing binding precedent.

In the alternative, this court should at least dismiss the state law claims and allow the parties

to proceed in state court. (Of course, pursuant to Ninth Circuit precedent, if this court dismisses the

federal causes of action for lack of subject matter jurisdiction, it cannot exercise supplemental

jurisdiction over the state law claims and must dismiss them.)

Furthermore, this court should exercise its discretion and dismiss the state law claims

pursuant to 28 U.S.C. Section 1367(c) in the interest of "economy, convenience, fairness, and

comity." Again, this circuit's inability to render a decision with precedential value strongly weighs in

favor of declining to exercise discretion over the state law claims.

A.

A decision by this circuit will not bind state courts regarding the extent of vested contractual

rights to retirement benefits enjoyed by MEF members. Similarly, this court's interpretation of

Measure B will not bind Califomia courts, and state courts are free to interpret Measure B or other

similar statutes in a manner that contradicts this court's interpretation in future cases. Furthermore,

any decision made with respect to the state or evenfederal constitutions or common law doctrines

invoked in this case has no precedential value in the state courts.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
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In contrast, state court interpretations of the vested rights doctrine, Measure B, and the state

common law doctrines invoked in discerning vested rights under California and Federal

constitutional law may serve as binding precedent in any future state court litigation. A decision by

the California Supreme Court on the state law issues presented would establish precedent in this

circuit, as would a decision rendered by a state appellate court. Finally, although AFSCME's state

court complaint does not allege any violation of the federal constitution, a decision by the Califomia

Supreme Court on a federal constitutional law issue also will bind state courts in the absence of a

contrary opinion by the United States Supreme Court; the City is free to seek a judgment on those

issues in the state court actions. These considerations strongly favor dismissal on abstention grounds.

^. Vested Riehts Analvsis

As a preliminary matter, this court must decide to what extent MEF members enjoy a vested

contractual right to retirement benefits and when those rights became vested. Such questions are

answered pursuant to state law, even when raised under the federal constitution (Orange County,

supra,610 F.3d at ll02 ("For pu{poses of Contract Clause analysis, 'federal courts look to state law

to determine the existence of a contract'), and the Ninth Circuit has previously defened to the state's

highest court when presented with such issues (see generally id.). Of course, AFSCME and its Co-

Defendants have not raised any question under the federal Constitution. (See Exhibit 1 to Request for

Judicial Notice filed herewith ("AFSCME Complaint"). Because a Ninth Circuit decision on the

issue will not bind California courts (see People v. Bradley,l Cal.3d 80, 1 Cal.3d 80, 86 (1969)), it is

best that the state's courts grapple with such novel issues. (See also Martinez v. Maverick County

Water Control and Improvement District,2l9 F.2d 666 (5th Cir. 1955) (affirming district court's

dismissal of class-action suit for declaratory relief and stating, "Every question of law presented is

one of local State law, as to which the decisions of the Texas State Courts would be controlling as

precedents. Hence, the declaratory judgment of the federal court would not be binding as stare

decisis.")

Here, there are currently several state court actions pending which will, in due course, resolve

the questions of law raised by the City. Therefore, the Court has little reason not to abstain from

hearing the City's action and essentially render an advisory opinion.
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b. Interpretation of Measure B

It is a futile exercise for a federal court to interpret a state statute before affording that state's

courts an opportunity to construct it. A federal court's construction of state or local legislation is not

binding on the state courts. Therefore, state courts are still free to interpret the statute differently than

their federal counterparts and to reach a contrary conclusion. (See, e.g., Alabama State Federation of

Labor v. McAdory, 325 U.S. 450,459-460 (1945) (o'No state court has decided [questions of statutory

interpretation regarding a state statute], briefs and argument offer us little aid in their solution, and no

solution which we could tender would be controlling on the state courts.") (emphasis added)

(hereinaft e r " M c A d ory") .)

Because federal court opinions regarding state legislation lack this stare decisls effect,

California courts have interpreted both civil and criminal statutes differently than the Ninth Circuit.

(See, e.g., Schmidlin v. City of Palo Alto,I57 Cal.App.4th 728,759-60 (2003) (disagreeing with and

declining to follow Ninth Circuit's construction of Gov. Code Sect. 945.3); People v. Albillar, 5l

Cal.4th 47,66 (2010) (agreeing with Court of Appeal in People v. Romero, infra); People v. Romero,

140 Cal.App.4th 15, 19 (2006) (declining to interpret Pen. Code Sect. 186.22, subd. (bxl) as did the

Ninth Circuit).) Such a situation is highly inefficient, leads to needless repeat litigation, and fails to

settle important questions of law. It also may lead to inconsistent results, as suggested by the cases

cited above.

. The Supreme Court has specifically recognizedthis futility in federal declaratory judgment

actions. (See, e.g., Albertson v. Millard,345 U.S. 242 (1953) (hereinafter "Albertson"); McAdory,

supra,325 U.S. at 450.) lnAlbertson,the govemor of Michigan had signed into law a statute

"requir[ing] the registration of Communists, the Communist Party and Communist front

organizations" and "prevent[ing] them from appearing on any ballot in the State." Although the state

Legislature had defined the terms "Communist," "Communist Party," and "Communist front

organization[,]" the plaintiffs alleged that those terms were unconstitutionally vague and sought a

"declaratory judgment to that effect" and an "injunction to prevent state officials and officers from

enforcing the Act." (Id. at243.). "A three-judge District Court found the Act constitutional and

appeal was taken to th[e Supreme Court]." In reversing and remanding, the Court stated:

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
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Interpretation of state legislation is primarily the function of state authorities,
judiCial and administrative. The construction given to a state statute by the state-courts 

is binding upon federal courts. There has been no interpretation of this
statute by the state courts. The absence of such construction stems from the fact
this aption in federal court was commenced only five days after the statute became
lmu.r

(Id. at244 (emphasis added).)

The Court noted that a concurrent state court action seeking a declaratory judgment that the

statute was unconstitutional on federal and state law grounds was "being held in abeyance pending

[the Court's mandate] and decision in this case." (Millard,345 U.S. at244.) The high Court

"[d]eem[ed] it appropriate ... that the state courts construe[d] th[e] statute before the District Court

further consider[ed] the action." (Id. at244-45.) Ultimately, the District Court was ordered to remove

its restraint of the pending state court action and hold its own federal action in abeyance while the

state action proceeded. There is no doubt that the proceedings up to the United States Supreme Court

and back down again added significant delay and inefficiency to the resolution of the proper

application of a local law.

In this case, the legality of a newly adopted, local statute is in question. While the state

court's construction of Measure B will bind the courts in this circuit, any construction given to it by

the Ninth Circuit has no stare decisli value with the California courts. Where AFSCME has raised

only state law claims, there is no cognizable reason why the case should not proceed in state court,

nor any basis to a contention that the federal district court's consideration of AFSCME's case will

lead to greater effrciency. Therefore, the state courts are the necessary venue for this action.

c. Constitutional Interpretation

The California Supreme Court's interpretation of the state constitution binds the United States

Supreme Court and lower federal courts.2 (Quong Ham Wah Co. v. Industrial Acc. Commission of

Califurnia,255 U.S. 445,448 (1921).) Furthermore, as is shown in the next section, even a

California Court of Appeal decision on the issue would most likely bind the courts in this circuit.

' In this case, the City did not even waitfive days after Measure B passed before commencing this action. As previously
noted, it commenced this action even before Measure B passed.
t MEF believes that because of the importance of this issue to California, its chartered entities, and state and public-sector
employees, the state court actions have a realistic chance of receiving review by the California Supreme Court. However,
MEF also believes that the chances for review by the United States Supreme Court are slim. 7
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However, federal court decisions interpreting the state constitution do not bind California courts

(People v. Bradley,l Cal.3d 80, I Cal.3d 80, 86 (1969)), and state courts may interpret provisions of

the state constitution differently than constructions given to parallel federal constitutional provisions

by the United States Supreme Court (see People v. Disbrow, l6 Cal.3d l0l, I 14-15 (1976),

abrogated on other grounds ("We pause finally to reaffirm the independent nature of the California

Constitution and our responsibility to separately define and protect the rights of California citizens

despite conflicting decisions of the United States Supreme Court interpreting the federal

Constitution.")).

On the other hand, the decisions of lower federal courts on questions of federal constitutional

law do notbind California courts. (People v. Bradley, supra, I Cal.3d 80, 86 (1969).) Unless the

United States Supreme Court has rendered a decision on the issue, California courts are bound by the

decisions of their own highest court on questions of federal constitutional law. (People v. Camacho,

23 Cat. th824,830 fn.1 (2000).) Clearly then, there is no advantage to having these issues decided

first by the federal courts where doing so will not finally settle the issues raised by the City and

defendants in their pending state court actions.

Again, the Ninth Circuit is bound to follow the California Supreme Court's holdings and dicta

in regards to its interpretations of state law. (Aceves v. Allstate Ins. Co.,68 F.3d 1160, 1164 (9th Cir.

1995) ("The district court, like us, is bound to follow the considered dicta as well as the holdings of

the California Supreme Court when applying California law.").) In the absence of a decision by the

state's highest court, federal courts are bound by interpretations ofstate law pronounced by the

Califomia Court of Appeal "unless it is convinced by other persuasive data that the [California

Supreme Court] would decide otherwise." (West v. Americqn Telephone and Telegraph Co.3l1 U.S.

223,237-38 (19a0); see also In re Watts.298 F.3d 1077, 1083 (9th Cir. 2002).) As such, the Ninth

Circuit's interpretation of state law is only binding on courts in the Ninth Circuit "in the absence of

any subsequent indication from the California courts that [its] interpretation [of state law] was

incorrect." (/d ) Once a state appellate court issues a contrary decision, there is no longer any

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
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precedential value to the Ninth Circuit decision.

Given the relative novelty of the state law issues at play in this case, a future decision by the

California Court of Appeal will likely uproot this court's decision and bind federal courts until the

Califomia Supreme Court considers the issues of state law presented. Therefore, a Ninth Circuit

decision in this case would be grossly inefficient and constitute a considerable waste ofjudicial

resources.

e. Federal Court Preference for Adiudication bv State Courts

At times, federal courts hesitantly render opinions involving important issues of state law

when required to; however, that is not the preferred method of adjudicating such claims. A Ninth

Circuit justice recently expressed frustration with the Califomia Supreme Court for declining the

Ninth Circuit's request for certification in Orange County Dept. of Educ. v. Calif. Dept. of Educ.,668

F.3d 1052, 1067 (Bybee, J., dissenting) (hereinafter"Dept. of Educ."), stating:

It is more than ironic that. in a case in which there is no discernible federal
interest, the California Supreme Court would ignore our invitation to decide a
convoluted matter of state law in a dispute between California state agencies. We
do not request certification lightly, and it is surprising that Califomia would prefer
that we decide such difficult questions ourselves when we have offered to defer to
its own courts.

(rd.)

In that case, there was no parallel state court proceeding on the issue presented, and the

federal court was responsible for adjudicating the matter despite the California Supreme Court's

declination to answer the certified question. (See Dept. of Educ., supro, 668 F.3d. at 1066 (Bybee, J.,

dissenting).) As a result, the decision has no precedential value beyond the affairs of the parties

directly involved. However, here, there are parallel state court actions in this instance, and this court

can avoid the situation that resulted in Dept. of Educ. by allowing the state courts to resolve this

dispute in the first place. Since "there is no discernible federal interest" in this case, it is best left to

the state courts to decide.
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B. The Lack of Precedential Value to a Federal Court Decision Favors Abstention.

In contemplating abstention pursuant to Brillhart v. Excess Insurance Company of

America,3l6 U.S. 49I (1942) (hereinafter "Brillharf"), federal courts consider whether "the district

court should avoid needless determination of state law issues. ..." (Principal Life Ins. Co. v.

Robinson,394 F.3d 665,672 (9th Cir. 2005) (internal citations and quotations omitted).) The fact

that a federal court decision in this case would lack precedential value with respect to important and

yet-undecided issues of state law weighs heavily in favor of Brillharl abstention3. On the other hand,

the pending state law actions can resolve this dispute and set precedent with regards to the statutory

and constitutional questions presented.

Furthermore, the inability of this circuit to bind California courts also weighs in favor of

abstention pursuant to Railroad Commission of Texas v. Pullman Co.,312 U.S' 496, 498-502 (194I)

(hereinafte r "Pullman"). The third Pullman factor is whether "any federal court construction of the

state law might, at any time, be upended by a decision of the state courts ." (Smelt v. County of

orange, 447 F.3d 673, 679 (9th Cir. 2006).) with respect to this prong, the Supreme court has

stated:

There is first the Pullman concern: that a federal court will be forced to interpret

state law without the benefit of state-court consideration and therefore under

circumstances where a constitutional determination is predicated on a reading of
the statute that is not binding on state courts and may be discredite! 9t qny time-

thus essentially rendering the federal-court decision advisory and the litigation
underlying it meaningles s.

(Moore v. Sims, 442U.5. 4lS, 428 (1979) (reversing and remanding case to district court with orders

to dismiss) (emphasis added).)

In this case, the state courts have not yet interpreted Measure B or any statute similar to it, and

they have not confronted the specific state (or federal) law issues presented. A decision by this court

on the state and/or federal law issues presented in this case will not bind the state courts, as they are

free to render contrary decisions that would then have a stare decisis effect. Therefore, pursuant to

3 The doctrin es of Brillhart and Pullman Abstention , infra, are discussed more extensively in the POA and Firefighters'

Motions brought pursuant to Fed. R. Civ. Proc., Rule l2(b). Because MEF joins in those motions, we do not burden the

court with repetitive discussion of these doctrines or repeat the argumenls made within those briefs. 10
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the aforementioned abstention doctrines, this court should abstain from entertaining plaintiff s

challenge and dismiss the suit with prejudice.

C. In the Alternative. This Court Should Decline to Exercise Supplemental Jurisdiction
Over Defendants' State Law Claims.

It is MEF's position that this motion should be decided in its favor on the basis of the

arguments already advanced in this and Co-Defendants' briefs. Alternatively however, the Court

should decline to exercise supplemental jurisdiction over the City's state law claims in the interest of

"economy, convenience, faimess and comity ." (Executive Software, supra, 24 F .3d at 1557-58.)

Supplemental jurisdiction over state law claims is permitted under 28 U.S.C. Section 1367,

which gives district courts "supplemental jurisdiction" over all state claims "that Ne so related to [the

federal] claims in the action ... that they form part of the same case or controversy under Article III

of the United States Constitution." Most problematic for the City, however, is that AFSCME has

posed no federal claims in its state court action, and, consequently, the court has no jurisdiction to

"supplement."

Nevertheless, a federal district court may exercise its discretion and decline to exercise

supplemental jurisdiction when warranted on a case-by-case basis. (Bahrampour v. Lampert,356

F.3d 969, 97S (9th Cir.2004).) In exercising discretion, a court determines "whether declining

supplemental jurisdiction 'comports with the underlying objective of most sensibly accommodat[ing]

the values of economy, convenience, fairness and comity."' (Ibid (citation omitted).)

A court may decline jurisdiction over a state law claim if:

(1) the claims raises a novel or complex issue of State law,
(Z) ttre claim substantially predominates over the claim or claims over which the
district court has original jurisdiction,
(3) the district court has dismissed all claims over which_ it has original jurisdiction, or
(+) i" exceptional circumstances, there are other compelling reasons for declining
jurisdiction.

(28 U.S.C. g 1367(c).) "[A]ctually exercising discretion and deciding whether to decline, or to retain,

supplemental jurisdiction over state law claims when any factor in subdivision (c) is implicated is a

responsibility that district courts are duty-bound to take seriously." (,4cri v. Varian Associates,ll4
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F.3d 999, 1001 (9th Cir.1997), en banc.)

Of course if a federal court dismisses a plaintiff s federal claims for lack of subject matter

jurisdiction, it may not exercise supplemental jurisdiction over the state law claims and must dismiss

them as well. (Herman Family Revocable Trust v. Teddy Bear,254 F .3d 802, 806 (9th Cir. 2001).)

Therefore, if the Court dismisses or stays the federal claims in this case for that reason, it should

dismiss the state law claims as well.

This court should dismiss the state law claims because they implicate both novel and complex

issues. (2S U.S.C. $ 1367(c)(1).) Furthermore, the court should dismiss the claims because

adjudicating them creates the potential for conflicting interpretations of state law with the state

courts. (See Wilsonv. PFS, LLC dba McDonald's # 23315, et a1.,493 F.Supp.2dll22" 1126 (S.D.

CaI.2007).)

Additionally, AFSCME and its Co-Defendants assert more causes of actions under state than

federal law, and this litigation arose because of the act of a subdivision of the state. Therefore, the

state law claims are properly dismissed from the City's action because they "substantially

predominate over the [federal] claims. ..." (28 U.S.C. $ 1367(cX2).) Finally, the arguments set forth

in the pOA and Firefighters' Motions as well as the discussion regarding stare decisis in this motion

constitute "exceptional circumstances" and "compelling reasons" warranting dismissal pursuant to 28

U.S.C. Section 1367(Q(). (See Unired Mine Workers of America v. Gibbs, 383 U.S. 715, 726 (1966)

(,,Needless decisions of state law should be avoided both as a matter of comity and to promote justice

between the parties, by procuring for them a surer-footed reading of applicable law."); Hays County

Guardianv.Supple,969F.2dlII,I25(5thCir. 1992),cert.denied,506U.S. 1087("[a]djudicating

state-law claims in federal court while identical claims are pending in state court would be a pointless

waste ofjudicial resources"), tacitly approved by Ninth Circuit in Executive Software, supro, 24F.3d

at 1560 fn.l2; Nicholson v. Lenczewski,356 F.Supp.2d 157,166 (D.Conn. 2005) ("The court should

decline to exercise supplemental jurisdiction, however, when state law issues would predominate the

litigation or the federal court would be required to interpret state law in the absence of

state precedent.") (emphasis added).) Dismissal on such bases would accommodate the values of

"economy, convenience, fairness and comity."

rVTT'NNON,C,NDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

FIRST AMENDED COMPLAINT
Case No. 5:12-CY -02904-LHK

Case5:12-cv-02904-LHK   Document57   Filed08/03/12   Page17 of 18



I

2

aJ

4

5

6

7

8

9

l0

11

t2

13

t4

15

t6

t7

18

19

20

2I

22

23

24

25

26

27

28

For the reasons set forth in this motion and that of the POA and Firefighters, this Court should

dismiss the City's state law claims with prejudice, as they are more properly addressed in by the court

of the State of California in the parallel actions currently pending between the parties.

IV. CONCLUSION

For all these reasons and those set forth in Co-Defendants' motions, this Court should dismiss this

action with prejudice. In the alternative, the City's action should be stayed pending determination of

the questions of state law more properly decided by the courts of California. In any event, the court

should decline to exercise supplemental jurisdiction over Defendants' state-law claims and stay the

federal law claims based on federal abstention principles in favor of the ongoing state court actions.

August 3,2012 BEESON. TAYER & BODINE, APC

By: /s/ Vishtasp M. Soroushian
TEAGUE P. PATERSON
VISHTASP M. SOROUSHIAN

Attomeys for MEF, AFSCME Local 101

rvtnrUOUNDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

FIRST AMENDED COMPLAINT
Case No. 5 :12-CY -02904-LHK
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TFIE SUTTON LAW FIRM, PC
Bradlev W. Hertz. State Bar No. 138564
Jonathan S. Mintler, State Bar No. 294264
22647 Ventura Boulevard,# 307
Los Aneeles. CA 91364
Tel epholne :'3t g t S gl -zg qg
Facsimile: I I 8/593-2948
email : bhertz@campai gnl awyers. com

Attomevs for Petitioners CHARLES R.
"cHUcK" REED; WILLIAM KAMPE;
TOM TAIT; PATRICK MORRIS; and
STEPIIANIE GOMES. in their capacities as

individual voters and pioponents cif the
subject statewide ballot measure

S{IPERIOR COURT OF THE STATE OF CALIFORNIA

N'OR THE COUNTY OF SACRAMENTO

T]NLIMITED JURISDICTION

CHARLES R. "CHUCK'' REED;
WILLIAM KAMPE; TOM TAIT;
PATRICK MORRIS; ANd STEPFIANIE
GOMES, in their capacities as individual
voters and proponenis ofthe subject
statewide ballot measure.

Petitioners,

V.

DEBRA BOWEN, in her caPacitY as
Secretary of State of California, and
KAMALA tIARzuS. in her capacitY as
Attorney General of California; anO nOgS
l throufh 10,

Respondents.

Case No.

VERIF'TED PETITION F'OR WRIT
OF MAND,A,TE

[Election Matter, California Elecfi ons
Code section 133f41

Prioritv Matter pursuant to California
EteEdoisTolt e-sicti on 1 3 3 I a (a)(3)

VERIFIED PETITION FOR WRIT OF MANDATE
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Petitioners CHARLES REED, WILLIAM KAMPE, TOM TAIT, PATRICK

MORRIS and STEPHANIE GOMES (collectively,'?etitioners"), by this Verified

Petition for Writ of Mandate, hereby allege as follows:

INTRODUCTION

1. Petitioners bring this action against Respondents DEBRA BOWEN, in her

capacity as Secretary of State of California (hereinafter "SECRETARY OF STATE"),

KAMALA lIARzuS, in her capacity as Attorney General of Califomia (hereinafter

"ATTORNEY GE}{ERAL"), and DOES i 'u':rough i0.

2. "The Pension Refonn Act of 2014," a statewide ballot measure (hereinafter

"measure"), is a proposed amendment to the California Constitution which would allow

state and local governmental entities to enter into bargaining to adjust the pension and

retiree healthcare benefits of public employees for future work performed, and which

would also allow voters to promote ballot moasures to seek adjustments in these benefils.

The measure protects the retirement benefits of public employees for work which they

have already perfonned, and requires state and local government entities facing

significant shortfalls in their pension and retiree healthcare benefit plans to develop a

non-binding plan to fulIy fund this potential liability. (A true and correct copy of the

measure is attached hereto as Exhibit A and incorporated herein by this reference.)

3. Respondent ATTORNEY GENERAL is responsible for preparing the

circulating title and summary for all statewide ballot measures (Califomia Elections Code

("E,C") secfions 9004 & 9005), which must be placed at the top of all petitions for

signatures as part of the qualification process for inclusion on the ballot (EC sections

9008 & 9009), (A true and correct copy of the circulating title and summary forthe

measure issued by the ATTORNEY GENERAT on January 6,2074 is attached hereto as

Exhibit B and incorporated herein by this reference.)

4. This action is brought pursuant to EC section i3314, which provides that

this Court may issue a writ of mandate to correct any elrors or omissions in any official

matters reiating to statewide initiative elections, or to correct or prevent the neglect of

VERIFIED PETITION FORWRIT OF MANDATE 2
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duty by any elections offrcial.

5. Respondent ATTORMY GENERAL is required by law to prepare a true

and impartial circulating title and summary ofthe chief purposes and points of the

proposed measure which is neither argumentative, nor likely to create prejudice for or

against any measure presented to the voters by initiative. (EC sections 9004(a), 9051 &

e092.)

6. Respondent ATTORNEY GENERAL has failed to prepare a circulating

iitie arrd s-diiimary that complies with the provisions of the EC.

7. Petitioners contend that the circulating title and summary uses false and

misleading words and phrases which advocate for the measure's defeat, is argumentative,

and creates prejudice against the measure, rather than merely informing voters of its chief

purposes and points, in violation of the EC.

8. This Court must correct or amend the circulating title and summary to

ensure that it complies with the EC and to ensure that voters are not misled.

PRIORITY MATTER

9. Pursuant to EC section 1331a(Q(3), as an election law writ petition, this

{natter "shall have priority over all other civil matters."

JURISDICTION. \ru,NIJE & TIMELINESS

10. This Court has jurisdiction over this matter because the subject of the

proceeding is a statewide measure seeking to be placed on the ballot. (EC section

13314(bX3) [Sacramento County is exclusive venue for such actions].) This action is

timely fiied, because the proponents only recently learned of the circulating title and

summary and its legal deficiencies, must print the circulating title and summary on the

initiative petition before gathering signatures to attempt to qualift the measure for the

ballot (EC sections 9008 & 9009), and have only 150 days to do so (EC section 9014).

PARTIES

11. Petitioners CI{ARLES REED, WILLIAM KAMPE, TOM TAIT,

VERIFIED PETITION FOR WRIT OF MANDATE 3
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PATRICK MORRIS and STEPHANIE GOMES are, and at all times relevant herein

were, the official proponents of the measure, as well as being residents, taxpayers and

registered voters in the State of Califomia, and are authorized by EC section t33I4 to

bring this action. Each of the Petitioners bring this Petition in their individual capacities

as private citizens of the State and proponents of the measure.

12. Respondent SECRETARY OF STATE is the Secretary of State of

California and is the state's chief elections officer. EC section 133la(aXa) requires that

the Secretary of State be named as a Respondent or Reai Par!- in inieresi iir ihis aciion.

13. RespondentATTORNEY GENERAL is the author of the circulating title

and summary and is charged with the statutory duty to prepare a fair and impartial

circulating title and summary for initiative measures that have yet to be qualified for the

ballot,

14. Respondents DOES 1 through 10 were, at all times relevant hereto, agents

of the other Respondents and like Respondent ATTORNEY GENERAL, committed

errors, omissions, and/or neglects of duty in connection with the circulating title and

summary. Petitioners are unaware ofthe identities of the DOE Respondents and will

include them by name in this litigation when their identities and roles are ascertained.

RELEVANT FACTS AND LAW

15. The circulating title and summary issued by the ATTORNEY GENERAL

on January 6,2014 reads as follows (see Exh. B):

..PUBLIC EMPLOYEES. PENSION AND RSTIREE HEALTHCARE

BENEFITS. INITIATM CONSTITUTIONAL AMENDMENT. Eliminates

constitutional protections for vested pension and retiree healthcare benefits for current

public employees, including teachers, nurses, and peace officers, for fuhre work

performed. Permits govemment empioyers to reduce employee benefits and increase

employee contributions for future work if retirement plans are substantialiy underfunded

or govemment employer declares a fiscal emergency, Requires government employers

VERIFIED PETITION FOR WRIT OF MANDATE
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whose pension or retiree healthcare plans are less than 80 percent funded to prepare a

stabilization report specifying non-binding actions designed to achieve 100 percent

funding within 15 years. Summary of estimate by Legislative Analyst and Director of
Finance of fiscal impact on state and local govefirment: Potential net reduction of
hundreds of millions of dollars per year in state and local govemment costs. Net savings

- emerging over time - would depend on how much governments reduce retirement

benefits and increase salary and other benefits. Increased annual costs - potentially in the

irunrir=eds of iniiiions io biilions of doliars - ovei the nexi two decades for those state and

Iocal govemments choosing to increase contributions for unfunded liabilities, more than

offset by retirement cost savings in future decades. Increased annual costs to state and

Iocal governments to develop retirement system funding reports and to modify procedures

and information technology. Costs could exceed tens of millions of dollars initially. but

would decline in future years."

16. EC section 9051 requires the title and summary to be a "true and impartial

statement of the pu{pose of the measrue in such language that . . . shall neither be an

argument, nor be likely to create prejudice for or against the proposed measure."

17. Prior to the issuance of the circulating title and summary and at the behest

of the office of the ATTORNEY GENERAI, the proponents submitted a suggested

circulating title and summary. (A true and correct copy of that submission is attached

hereto as Exhibit C and incorporated herein by this reference.) The proponents also

submiffed a letter to the office of the ATTORNEY GENERAL explaining that the

measure does not impact vested benefits. (A true and correct copy of that letter is

attached hereto as Exhibit D and incorporated herein by this reference.)

18. EC section 13314(a) provides that this Court may issue a writ of mandate to

compel the ATTORNEY GENERAL and the Attorney General's office to fulfi]l their

duties under EC sections 9004(a), 9051 and 9092 to prepare a circulating title and

summary that is not false, misieading partial or argumentative.

VEzuFIED PETITION FOR WRIT OF MANDATE 5
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19, EC section lf3Ia@)Q) authorizes this Court to issue a peremptory writ of

mandate "upon proof . . . that an error, omission, or neglect" violates the EC or the

California Constitution, and "that issuance of the writ will not substantially interfere with

the conduct of the election."

20. Several words and phrases in the circulating title and summary for the

measure do not comply with the EC and are false, misleading,partial and/or

argumentative, as thoss terms are used in EC sections 9004(a), 9051 and 9092, including,

'out not iirrriied to, the foiiow-ing:

(l) The phrase "eliminates constitutional protections for vested pension and

retiree healthcare benefits . . ." is false, misleading, partial andior argumentative because

the measure does not eliminate protections for benefits for future work performed. The

measure protects retirement benefits for current public employees as work is performed

while allowing changes in benefits through bargaining, or by voters, for future work.

(2) The phrase ". . . public employees, including teachers, nurses, and peace

officers" is biased, argumentative, likely to create prejudice, and/or partial because it

unnecossarily highlights popular and sympathetic categories of public employees. The

Attorney General's office has no rational basis for including only these tfuee categories of

government employees, while excluding other categories, in the summary, and in any

event, has no reason to further explain the term "public employees."

21. Petitioners are beneficially interested in this maffer, have no plain, speedy,

or adequate remedy atlaw, and will suffer immediate and irreparable injury unless this

Court issues a writ of mandate deleting or amending the false and/or misleading

statements as described herein.

FIRST CAJSE OF ACTION

(Writ of Mandate Re: Circulating Title and Summary)

22. Petitioners reallege, and incorporate herein by this reference as if fully set

forth herein, the allegations ofparagraphs 1 ttrough 21, inciusive'

VERIFTED PETITION FOR WRIT OF MANDATE
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23. The ATTORNEY GENERAL's circulating title and summary for the

measure is not fair and impartial, and is false, misleading, partial and/or argumentative,

and therefore violates the EC.

24. The Court shouid delete the words and phrases "eliminates," "vested" and

"including teachers, nurses, and peace offtcers" from the first sentence of the sufilmary,

and should make other amendments and corrections to this sentence, in order to ensure

the neutrality and integrity of the election process and in order to ensure that the voters

are properiy infonned of the measure's chieipurposes arr,J points, as required by iaw.

25. Issuing a writ in this case will not interfere with the conduct of any election,

because the measure has not yet qualified for any ballot.

PRAYER

WHEREFORE, Petitioners praythat this Court:

1. Issue an altemative writ of mandate compelling Respondent ATTORNEY

GENERAL to amend the circulating title and summary for the measure;

2. Award Petitioners attorneys' fees and costs incurred in connection with this

matter;and

3. Grant such other and further relief as may be just and proper.

Dated: February 5,2014

llhe Sutton Law Firm, PC

Attorneys for Petitioners CHARLES R.
..CHUCK'' REEDO WILLIAM KAMPE' TOM
TAIT, PATRICK MORzuS ANd STEPHAME
GOMES

Bradley W, Hertz
Jonathan S. Mintzer

VERIFIED PETITION FORWRIT OF MANDATE



Ms. Ashley Johansson
hitiative Coordinator
Office of the Attorney General
1300 "f'. Street
sacramento. cA 958 14-2919

November 8,2013

13r0043

e-EoHIVfu" Nov t220t3

INITIATIVE COORDINATOR

ATTORNEYG**-*''* O''l,

. 
Re: Rsqtrest for Title and Summary for Re-subtqiltgd Proposed lnitiative

Dear N{s. Johansson:

Pursuant to Article tI, Section l0(d) of the Califonria Constitution, this letter
respectfully requests that the Afforney General prepdre a citculating title and summary of the
enCiosed proposed statewide initiative: 'oThe Pension Reform Act of 2014." Ths proposed
initiative is substantially the same as the identically-titled initiative which we submitted to
your office on October t5,20I3, though the prbposed initiative includes several substantive
amendmeuts. For your convenience, we have included a clean version of the proposed
initiative, as well as a version identifying the changes that we have made to the prior version
of the initiative. Also enclosed arethe required signed statements pursuant to Califomia
Eiections Code sections 9001 and 9608, and a check in the amount of $200.

Please direct all queries and correspondence regardilg this proposed initiative to:

. James R. Sutton, Esq.' 
Sutton Law Firm
150 Post Streeq Suite 405
San Francisco, CA 94108

. +Ls/732-7700
Jsufton@ campai prrlawyers. com

- Thank you for your time and affention to this matter.

ut-r lr3Date.
cc: James R. Sutton, Esq.
Enclosures

Sincerely,

Ftrr lttRlrll rt'. v HtH,t .a t)f-,\f ttul a r1



Ms. Ashley Johansson
Request forTitle and Summary for Re-submitted Proposed Initiative
The Pension Reform Act of 2074
November 8,2073

W
WiJ,Lta-a*r tL

Proponent - Williarn R. Kampe

EXHIB.IT ''



\ds. Ashley Johansson

Request for Title and Sumnary for Re-submitted Proposed Initiative
The Pension Reform Act of 2014
November 8,20i3

4'fu
Prouoneat - Tom Tait
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Iv[s. Ashley Johansson
Request for Title and Strurmary for Re-submitted Proposed Initiative
The Pension Reform Act of 2014
November 8^2A13

rr lglr
Date l I
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Ms- Ashley Johatt,sson

Request for Tifle and Summary for Re-submitted Proposed Initiative
The Pension Refornr Act of 2014
November 8,2013

\tl elry
Date
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13-0043

THE PENSION REFORM ACT OF 2OI4

SECTION 1. TITLE.

This measure shall be knorpn and may be cited as 'ufhe Pension Reform Act of
203.4.*

SECTION 2. FINDINGS.

(a) Govemment has a responsibility to provide essential services that protectthe
safety, heaitb, welfare, and quality of lit'e eqioyeti by aii Caiiforniaos.
Governne,nt also has an obligationto be fair to its employees and eruilire that its
retirementbenefitplans are susfainable, fiscally soundo and able to meetthe
commitments tnade to its employees andretirees.

(b) The cost of California's cureirt governmeat employee retirement benefils is
tlueatening the gove,t'nment's ability to achieve these goals. California's
goveroment refo:m e3ffis4,the Litrle Hoover Commission, issued a reporl in
February 2011 entitled '?ublic Pensions forRetiretnetf Sectuity." The report
stated, "Califomia's pensionphns are dangerously undedt*zded, the result of
werly generous benefit pramises, wisltful thinhing and anurwillingness to plan
prudently, " The Coramission ooncludedttatpelrsion oosb are impairingthe
govetument's ability to provitle essofiial services, and without aggressivereforuu,
cities and counties will be forced to slash se,ffices, re&rce other fonns of
compensationo aad lay offmore govenrment ernployees. In faot govenrment

employee retiremeat bensfits have been a primary factor behird the recent
bankruptcies of tle cities ofVallejq Stoctfoq md SanBemarqtino, md threatm
dozem of otherjririsdictionswith service-Ievel insolvency. And iftheseproblems
continue to grow and become more widespea{ governmett employees will be in
puil of not reoeiving the retiiement benefits they have eamed.

(c) The cunert situation was not foresse,n when the State Legislature passed

Senate Bil'l 400, which $aflted retoactivepension increases to $tafe employees in
1999. Back then" the Califoraia Public Employees Retire,meirt System
(o'CalPERS"), tlre state's lagest pension plan, esfimated that state pension costs

would not iucrease for a decade. Instead, according to CaIPERS, the cumulative
increase in state pension cosfs topped $16 billion during tlat decade. h addidorq
the Starfqd hstitute for Ecoaomic Policy Rssearch has estimated ftat unfrmded
state and local pension liab.rlities now exceed $500'billion. These dramatic cost
increases and unfirnded liabilities are not simply due to the recessiou or drops in
the housing and stock rnarket several years €o, but are also attributable to
inherent and systemic flaws in the govemment employee retirement benefits
system, Ia a report issued in April 201 3, CaIPERS projected.tlat tstirffretrt

-r 
rr llFtlF'trXFflttl | *_



contributions will rise by up to an additional 50 percent duringthe next seven
years, creating a burden that will prove uabearable for nany cities, counties, and
otlrer local govem.ment ageacies. The situation at tbs California State Teachers'
Retirement System ('CaISTRS') is much worse. In September2}L3, CaISTRS
reported that, under currenfly accepted Governnental Accounting Standards
Board standards, its pension plan was ody 44.7 percent firnded.

-o---.*-_
the Little Hoover Commission has confinned ttrd Califoflda cannot solve 'ts

pensioaproblems withoutmakingprospective chauges going for*zarci for curr€nt
employees, the pension reforms passed by the Legislalure b2A12 did not inolude
suohnscessary changes. In addition, more substantialpensionreforns adoptedby
local gwernmeffs sre at-risk of being overturned by tle courB due to a lack of
clarity in the law. While private sector pension plans are governed by federal laws
that allow the plan sponso$ to prospectiv€ly chango employee benefits aild
provide for specifc remedies when tle plans become financialty disfuessed" some
arguethatthe language in sone Californiajudicial ilecisius hold thatthe sarne
standard does notapply topublicpensions. Finally, the citizens ofCalifornia
strongly sr4pport pensioa reform and believe the 2012 state legislation did aot fix
theproblenr"

(e) This measure is fair andreasonable, serves an imFortsntpublicpr.upose,
restores the integrrty and stability of govecnmrntpgnsion systems, and is
necansary to preserve and protect ihe safety, health, and welfare of the people of
Califomia, for {he following reasons:

(1) This measure allows government employers andvoters to modi$
pension andretireg healthcare beirefits andto increase employee conffibutions in
firture colleotive bargainiag agreeme,nts for futrre years of service, while
proteoting benefils previously earned.

(2) Under federal law for privale sector pension firnds, pension plans are
allowed to modifr benefits for future years of servioe and are required to develop a
plan for corrective actionwhenthey are urderfunded. This measure would apply
simiisr standmds to govemment enployee pension and retiree healthcare plans,
allowing financialty distressed govemmsnt employers !o make necessary
modifioations andreguiring agencies adrrinistering the plans to implement such
modifisetions.

(3) This measure provides long-term stabiJityto retirement benefit
programs by providing comprehensive standards that permit govemment
employers to make and implemeirt necessary moilifications to pension and retiree

NffiIBIT A



healttrcare plans that will provide fiscal sustainabihty for fhe govemment
employer, require implemeatation of such modifi catiors by agencies
administering zuch plang and give the courts clear direction otr hoiar to adjudicate

such important public policy goals.

(f) Therefcre, to enable the people of California to meet the goals outlined above,

to prevent them fronr being encrrmbered with additional un$rstainable burdens,

c!4lo!rylsqsoveiiln€ltggdgrcryFp-t9*999:"llg-+-e"?.flgg-qg*{tF-:-
Constitution ofthe State of California.

SECTiON 3. PURPOSE A}.iD iNTENT.

The People bereby enact this Ineasure:

(a) To amend the Constitution of the State of California to earable the people of
California to take those actions necsssary to attain fiscal sustainability and provide
fiscally responsible and adequately fiinded pensioo and rotiree healthcare benefits

for all governrnent employees and retirees,

(b) To create an erylicit constitutional asrenrdment to Atticle L, Sectioir 9 ofthe
C aiifornia Constitution.

(c) Toprevail and eontol over any conflictingprovisions inthe Califomia
Constitr:tion, California Govemment Code or otlerprovision of Califomia law.

(d) To supersede the portions of the Califomia Supre,ure Court decisions m. Kern v-

City of Long Beaeh (1947) 29 Ca1.2d848, Miiler v. CsIWa (1977) 18 Ca1.3d

808, and their progeny which have been cpnstued as limiting the ability to
prospectively modiff pension and retiree healthcare benefits for work not yet
p erformecl by government employees.

(e) To authorize state and loeal governmeirtsto exercise &eir authority, including
the exeroise of their inherentpolice powers, to provide andprotect essential
govsmmert senrices, consiste,nt with tho United States Constitution,

(O To provide clear an<lreasonable guidelines to all California oourts, govemsrent

emplo5rers, mdretirementplan adnrinisEators to address these serious penuonand
retiree healthoare benefit cost aod underfi.uding problems in a manner consistent
wiff the ltnited States Constinnion's confrac! takings, equal protectioq and due
prooess provisions.

ffiHlBlT /4



(g) To protect pension and refiree healthcare benefits based on work akeady
perfomed while allowing rcasonable modifications to such benefits for ftfire
seffices.

SECTION 4, AMENDIv{ENTS TO CALIFORNIA CONSTITUTTON

Section 9 ofArticle I of {he Califomia Constitution is amendedto read:

:

:

i
I
i

I

i
I

I
I
I

I

i
I

I

I
!

I

I
I

I
t
t.---:
i
I
i
!

A bitl of attainder, ex post frcto law, or law impairing the obligation of contracts 
.

may not be passed. Sectipn 12 of Article W of the Constifinion is deerned not to
impair the abligation of contracx.

Sec,tion 12 is added to Article W ofthe California Constitution, to read:

Pubtic Employee Retirement Benefits and Obligations

SEC. l2(a)(1) Fromthe ffic'tive date of this Section to the extent arzy governmerct

employer car{ers its cttrent employees withvested contractual rights to pension

or retiree healthcarc benefih of arry hind' srch rights shall be earned and vested

incrementalfit, only as the reeipient employee actnlly perfarms work std only in
proportion to the workperformed, subject to the vbsting periods establistted by the
appltcable plan.

(2) Nothing in this subseaion slnll ffict pension or retlree healtlware bmefits
earned and actaed for work alreab perfomed by employees or.retirees.

1b) For any government employee hiredafierthe ffictive date of this Section, to
the extent any govsrument employer eo4fers these employees with vested

contractual rights to pensian or retiree healthcse benefits of any kind, swhrights
shnll be earned andvested tncrenentally, only as the enplayee actwlty 1@orms
work, and only in proportion to the work pedormed, sabject to the vesting periods
established by the applicable plwz.

(c) Arry action by a govemment employer, labor agreement otvoter inrtiative
prior to the effective date of this Section shall nat befomd ta hsve ereated a
vested contracfiral right tofuture peruion or retiree ltealtheare benefits before
suchwark is performed by employees, unlesi the specific langmge ofthe
underlying action, agreentent or initiative expressly states that such benefits are
'vested or are atlzenvise inevoceble.

(d) Nothing in this Seetion shall be construed as confening or vesting arry riglts
or benefits ongavernment employees not upressly granted byth€ gaverrnnent
employer.

ffiHlBn-#



(e) The terms of a peruion or retiree heakltcare bnefit plm,for work nnt yet
performed may be amended tlrough a Isbor agreeffient, an action by a legislative
bady, or an initiatiye, referendwn or other ballot measure initlated by the voters

or fu a legislative body. Arty such amendments to pension or retiree healthcare

bercefits made by a legislattve body, whether by legislaion or by placing a

medsare on the ballot, shall complywtth applicable collective bargaining laws.comp[ywun apptrcaote curtevtlve uurtu,r.trl$ tuw.>. 
i

,e jwis;iffi on $';ori;i;f;i a,ldAdf;ATAAtAffifffii;l;tes --**--* * 
ifeotrtsffi1lwi-ex-cTwrre

regarding laws relating to peruion or retiree healthcare benfis enacted or
proposed tlzroag-h an initiatite, reJdrewh*n or other baliot measura

(g)(I) Nothi:ng in this Section slwll alter arry provisions of a labor agreement in
effea w of the ffiettve date of this Act, butthis Secfionshall apply to arty

successor labor agreement, renewal, or extension entered into aJter the ffictive
date ofthis AcL

(2) Awy provision ofa labor agreement exeatedwithin 12 montlw before the

#ec-tive dme ofthis Actwhichis inconsistentwithanyprovision of thisAct shall

be invaltdif a cotnt determines by apreponderance of anidenee that such

provtsion of the labor agreenentwas entered intofor the pwpose of avotding this

Act.

(3) For thepurposes of this subsectiot+ therle shall be arebuttable preswnption
tltat any labor agreement renswed or ertended more thut 6 manths beforc its
expiration date &,tring the ll-monthperiad before tlrc effective date ofthis Act
was entered intofor thz pnpose ofavoidingthis Act.

(h) The amoarr ernployees sre requtredto payfor pension or retiree healthcme
benefits is a component of an ernployee's compensationpackage, andmty be

wnendedthrough a labor agrcemerrt, dn actionby a legislative body, or an
initiattve, rcferetzdum or other ballot meastne initiated by tlevotets or by a
Iegislative body.

(i)(1) lf a governtneftt ernployertinds its percion or retiree lnaltlnare plan is
sufutanttolty ufiderrt#dad and is at risk of rtot hning ffiifficientfurtds to Psy
benefits to rettrees orfuUre rettrees, or declares afircal emergeTtcy becawe tlw

finffictnl eondition ofthe govemment employer iwpairs ite ability to provide
essertti.al governrnent serttices or to protua the vital interests ofthe cotnmunity, the
goveftlftrent employer, in addttion to its cwrent powers and the pmters set out in
this Sectiot+ shall havethe awhority to implement one or more ofthefonow@
actionsfor all employees, within thelimits of the UnitedStates Constitt'ttion:
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(f) Reduce the rate of accnnlfor pension or retiree healtheare benefits to
be eamed in thefuture,

(ti) Refuee the rate of cost of living adjwtmentsfor pension or retiree
healthcaye benefits to be rnade in thefiitwe.

(tii) Increase thp retirement agefor payment ofpewion ar retiree
healthcare to be earned inthe

(tu) ReEtire ertployees to p6y a larger share ofthe cost ofpension or
retire e healthcme b enetits.

(v) Other reductians or modiftcatiorx afpensionar retrree healthcare
beneJits agreed tpon during collective bargaining.

(2) The government employer shall make factual findings establishing that tuch
actiow orc reasonable and necessary to sewe an importont public purpose efid
are consistent with the United States Constitttion and the Calfornia Constitution,
asmodtfied fu this Act

(3) If a gwernment empiloyer taJres any of the actions described tn this subsection
wch actions slzall apply only to workperformedby employees fiter the Me on
which tln govemmmt employer takes vtlt actiow.

(4) If such ac'tions are within the rnwzdatory scope of callecfive bargaining, tltey
shall be submitted to collective bargaining.

(5) Any swlz actians may be subsequently amended to take into accowt ehanges
tn circwnstances, subject to the process establtshed in this Segtion.

$)(1) For any pension or retiree healtlreore planwith assets equallng les than 80
percent of the plan's liabilities, as calculated by the plan's actaary using
gewrally accepted accountingprbutples, the government employer sholl prepare
a s tabil tz atlo n r ep ort.

(2) The smbilizationreport shall speeify actions designed to achieve 100 percent

ftmdircg of the planwithin 15 yearswhile preserving basic government services.
The stabilization report shall identifi (i) the benefits to be modified, tf aruy, (ii) thl
additionnl costs to be incw'red by emplayees, tf any, (iii) tlze addittonal coststo be
incwred by the government etnplayer, tf atry, ftv) the specificfirtding sotrces to
be used to pay for srch additional costs, (u) the iwestment refitrn rates needed to
be aehieved to obtain suchfzadtng lanl, aswell os infarmationregarding tlte
historical rates ofrefirn earned by the applieable plaq and (vi) the impact of sny
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existing pmsion obligationbonds issued by the governwent employer, and any

addttinnal acttons that may be needed to pay ofwclt bonds.

(3) The stabilization report shall be yublishedfor prblin review within 180 days of
recetving an actumial vahution frarn the retirement plan adrninistrator on the

fimding status of the pension or retiree healthcare plan

ft) Zhe gaverwnent eruployer sltall hold apublic hearing to receive public irtput'ffiWl$@f1tuMfiiffiffi 
rep or{ffiffiz7f@of recefr@ mt 

^
actuorial valuationfrom the retireamt plan adrninistrotor anthefinding status af
the pian Narhing in this subseetian shaii reqaire iie government eruployer io

adapt or implement mry ac.tions specifud inthe stabilizstionreport.

(5) Eachyear thereafter the government employer shallfollow the process
estsblished in this Section antil the pension or retiree lrcalthcme plart's actuary
reports that the pension or retiree heolthcare plan is d least 100 percentfimded

(k) When a governmmt emplayer modifies,fteezes or tennin4tes a pension or
retiree healthcre plan, the government employer's obligationto eTtsure payftzevfr

for all employee benelits acmtedprior to the fute of such action shall
conttmte. For such modfuQ fozen or termirmted plans, the retirement plan
administrator shdll use the smne discount rate applied to the plan adminisftator's
mmodfied plans when establishing contributionrates and slnll not impose a

penalty or premiwn on suchplans. The government employer and employees shall
maintain responsibility for alt mli,mded liabilities in srch plans in accordance
withthe terms ofthe labor agreementbetweeftthe goverwnent ernployer and
employees, md slwll make amortization pqynents ustng tlrc same methodologies
that govern tlrc retirement plan administrator's other plans. This proviston sholl
not apply to the obtigations of governrrtrnt employers which are dissolving-

Q The pawer to amend the terms of a pmsion or retiree healthcare benefitplart as

allowed under this Seetion muy not be prohibited or Hmtted by labor agreement,

statute, resohzlinn, ordinonce, or any other uct by an exeaftive, legislative body,

pension bomd, or atly other governtnental entity.

(m) Every governnent employer and pension board shall promptly funpletnent and
enforee all prwisioru of this Act unless ordered otherwise by a court.

(n) Should it be determined that any provision ofthis Act is in eorflictwith any

other provision ofthe Califomia Constitution tke Califumia Government Code or
orry other trrovision af California Law, the provisiors of thts Act shall pranail ard
control.
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(o) As used in this Section, thefollowing definitions shall apply:

(I) "Act" shall meantlre Pension Refonn Act of 2014.

Q) "Government employee" and "emplayee" slwll mean an employee, officer or
eleeted official of a government employer who is entitled to recefve pension or
r etir ee he alt hc ar e b enefit s.

(3) "Government emplayer" sFtd "ernploytr" shallmeqt the state ot apalitfual
subdivision of the state, includtng but not ltmited to counties, cities, chorter
coanties, chmter cities, charter city and cowtties, school distric'ts, speciai
districts, bosds, commissions, the Regents afthe Universtty of Caffirnia
C alifarrzia state Univ ers ity, and agen cies tlter e of, For the ptrpo s e s of this
section, tlw Legislatwe shall serve as the goverwnent erzployer with. respect to the
pension benefits of the members of the California State Teachers Retirement
Systern, ba not with respect tn their retiree healthcare benefits,

(4) "Labor agreeffient" shall mean a nemorandlfrtt of wdvstandtng eollecttve

bwgaining agreetnent covttract or simil.or agreernent entered into between a
gov erwnent emplayer and a recognized enploye e organiz atton t epres enting
gowrnment employees.

(5) "Pmsian" or "penston benefits" shall tnenfl o plan or tlust providing a
defined benSt detennined by afonrula based onfactors suah ffi oge, years of
service and compe,nsation, or a defined contributionplan. Itshall not inchtde
disabiw benefitsfor government employees or death benefitsforfamilies of
governmetfi emplayees, evm ifthose benefits ore provided as pmt of a pewion or
deferr e d c o mp ew ation p lon.

(6) "Pmsion board' shall mean a retirement board as defmed in section 17ft) of
Artiele Xl1l.

(7) " PIan" qnd "retirement plan" shall mean any lnnsion or retiremant plort

ffir e d by a goverftrnent emplayer for tlu purpos e of prw iding r etir ement benef.S
to govemment employe es.

(8) "Retireehealthcsre" or "retireelualthcareberrcfi.ts" slallrnee$aplanor
trust providing healtlrcare benefts to retired gwernment employees, such Qs

healtluare semices (incfuding aate and claonic care), payment of capitationfees
(incfuding thosefor the United States Medicare Prograrn), other medical semices,
arzd dental andvision serttices. It shall not incfude disability benefits for
goverw?zent employees or death benefitsf*families of govemment effiployees
even if those benefts are prwtded ss part of a healthcare plan.



SECTION 5. Effective Date.

Except as otherwise provided herein, this Act shall become effective the day after
its approval by the voters, pursuant to section 10(a) of Article II of the California
Constitution

.$EggW-€,-ge!flLclsg-I4sefl sqs-

This Aot is iatended to be comprehensive. It is the intent of the People that in fie
everf this Act aad one or more measure$ relating to the same subject shall appear
on the sailae statewide election ballot, theprovisions ofthe other measure or
measures shall be deemed to be in conflictwith this Act. Ia the event that this Act
receives a greaternumberof affiffaativevotes, theprwisions ofthis Aot shall
prevail in their entirely, and all provisions of the other measure or measures shall
benull andvoid.

SECTION 7 . Llbenl Conskuction.

This Act is an exercise of the public power of the people of the State of California
for the protectioa of the healtb safery, and welfare of the people of the State of
California" aad shall be liberally construed to effectuate its purposes.

SECTION 8. Severabilily- ,

If any provision of this Act, or part thereof, or the applicability of any provision or
part to any person or circumstanceso is for any roason held to be invalid or
unconstifirtional, the remainingpovisious andparts shall not be affecte4 but shall
rerrairi in full force and cffesq and to this end the prwisions and parts ofthis Act
are severable. The voters hereby declare that this Act and each portion and part,
would have been adopted inespective of whether afly one or more provisions or
parts are found to be invalid or unconstitutional.

SECTION 9. Defendiry the Pension Reform Ast of 20 1 4.

(a) The peoplo of the State of Califomia declare that the proponenb of this Act
have a direct aadpersonal stake in defmrling this Act and grant formal authority to
the proponeats to defend this Aot in my legal proceeding, either by intervening in
such legal procesdirig, or by defeirding ttre Act oa behalf ofthe people and the
State in the event that the State declines to defend the Act m decLines to aptrnal an
adverse judgment against the Act.
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(b) In the event that the proponerrts are defmding this Act in a legal trxocee,ling
beoawe the $tate has declined to defead it or to appeal an adveme judgment
against it theproponents shall:

(1) act as agents of tbe people andthe State;

(2) be subject to all ethical,legal, and fiduciary duties applicable to such
parties in such legal proceeding; and

(3) take and'be subject to the Oath of Officeprescribed by Article )Oi
section 3 oithe Caiifomia Constiiution forihe iimiiaipurpose of aciing on behalf
ofthe people and the State in such legal proceeding.

10
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January 6,2014
Initiative 13-0043

The Attorney General of Califomia has prepared the following title and summary of the chief
purpose and points of the proposed measure:

PUBLIC EMPLOYEES. PENSION AND RETIREE HEALTHCARE BENEFITS.

INITIATM CONSTITUTIONAL AMENDMENT. Eliminates constihrtional protections

for vested pension and retiree healthcare benefits for current public employees, including

teachers, nurses, and peace officers, for future work performed. Permits government employers

to reduce employee benefits and increase employee contributions for future work if retirement

plans are substantially underfunded or govemment employer declares fiscal emergency.

Requires government employers whose pension or retiree healthcare plans are less than 80

percent funded to prepare a stabilization report speciffing non-binding actions designed to

achieve 100 percent funding within 15 years. Summary of estimate by Legislative Analyst and

Director of Finance of fiscal impact on state and local government: Potential net reduction of

hundreds of millions to billions of dollars per year in state and local government costs. Net

savings-emerging over tirne-would depend on how much governments reduce

retirement benefits and increase salary and other benefits. Increased annual costs-

potentially in the hundreds of millions to billions of dollars-over the next two decades for

those state and local governments choosing to increase contributions for unfunded

liabilities, more than offset by retirement cost savings in fufure decades, Increased annual

costs to state and local governments to develop retirement system funding reports and to

modify procedures and information technology. Costs could exceed tens of millions of

dollars initially, but would decline in future years. (13-0043.)
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THE PENSION REFORIv{ ACT OF 2014

Suggested Titie and Summary (100 rvords)

PUBLIC EMPLOYEES RETIREMENT BENEFITS SYSTEM REFORM.

INITIATIVE CONSTIUTIONAL A]\'IENDME NT.

. Amends California Constitution to allou'state and local governments to

prospectively arnend pubiic ernployee retiretnent benefits for employees'
G't',ra .rooro nf oerrrinFlululu YL(rro vr

. Gives uot.r, power to prospectively amend public employee retilement

benefits through initiative process.

o Requires changes be made pursuant to applicable collective bargaining

larvs.
. prohibits reduction in public employee retirement benefits accrued for work

already performed.
r Requires public employee retirement plans that are less than 80% funded to

p6iu.. poUti. report detailing level of underfunding and potential actions

that would achieve full-funding rvithin l5 years.

. Summary of estirnate by Legislative Analyst and Director of Finance of
fiscal impact on state and local governments: Unknown fiscal impact'
potentialiy major decrease in state and local spending depending on future

actions of the Legislature, local governing boards, and voters.

Prepared 10/25/13
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Reform Pensions 20'|.4

The Honorable Kamala D. Harris
Office of the Attorney General
P.O. Box 944255
Sacra mento, CA 9 4244-2550

October9,2013

Attornev General Harris:

We are writing in support of the Pension Reform Act of 20L4 that has been submitted to your office for
preparation of title and summary. We respectfully request that you give it prompt attention and consideration.

As Mayors of California cities, we have seen firsthand how the rising cost of public employee retirement benefits

has forced cities, counties and other government agencies to cut public services, layoff hard-working employees

and defer badly-needed improvements to critical infrastructure. These costs have helped drive some cities into
bankruptcy and have pushed even more towards seryice level insolvency. We are also deeply concerned that
huge unfunded liabilities in our state's pension funds willjeopardize cities' ability to pay out the benefits that
our employees and retirees will be counting on in retirement. Yet, as elected leaders, we do not have the tools
we need to address this massive problem.

This measure will provide cities, counties and other government agencies with the tools to protect important
government services, increase the retirement security of our dedicated public seruants, and avoid service level

insolvency (or even worse, bankruptcy).

Specifically, the measure will allow government agencies to prospectively modify retirement benefit earnings for
future years of service, while protecting the retirement benefits employees have earned to-date. Nothing in this

measure will retroactively change any benefits that employees have accrued for work that has been performed.

It is also important to note that this measure does not prescribe a one-size-fits-all solution for all government

agencies in the state, nor does it mandate that a government agency modify its retirement benefits. lnstead, it
provides each government agency with the flexibility to craft a solution that is appropriate for its particular

circumstances.

We welcome you to contact us at any time should you have any questions or need additional information about

the critical needs for this proposed ballot measure.

Sincerely,

"::fit*."-t* i?*" S.

Chuck Reed

Mayor of San Jose

Pat Morris
Mayor of 5an Bernardino

MiguelPulido
Mavor of Santa Ana

6ft
Tom Tait
Mayor of Anaheim

r.t/ ildia,ytt A #a^^+4r{*

BillKampe
Mayor of Pacific Grove
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VERIFICATION

I, CHARLES REED, declare that I am one of the individual Petitioners in this matter.

I am a registered voter in the State of Califom ia and,an officiai proponent of the

proposed statewide ballot m€asure called 'The Pension Reform Act of 2014."

I have read the foregoing Verified Petition for Writ of Mandate regarding the

oiloulating titl.e and summa'ry cf the proposed sta+ewide ballct rneasuro known as "Ths

Pension Reform Act of 2014" prepared by the Attomey General's office, and know the

oontents thereof. The same is true of my own knowledge, except as to those matters that

are herein aileged on information and belief, and as to those mattets, I believe them to be

true.

I declare under penalty of perjury under the laws of the State of Califomia that the

foregoing is true and correct.

Executed on February + ,2014nSan Jose, California.

By: C/*-L A A*g
&#PCharles Reed Cflt^f r<

Petitioner

4a

24

26

27

28



EXHIBIT D

































































EXHIBIT E



TEAGUE P. PATERSON, SBN 226659 
VISHTASP M. SOROUSHIAN, SBN 278895 
BEESON, TAYER & BODINE, APC 
483 Ninth Street, 2nd Floor 
Oakland, CA 94607-4051 
Telephone: 	(510) 625-9700 
Facsimile: 	(510) 625-8275 
Email: 	TPaterson@beesontayer.com  

VSoroushian@beesontayer.com  

Attorneys for Plaintiff and Petitioner, 
AFSCME LOCAL 101 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SANTA CLARA 

AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIPAL EMPLOYEES, 
LOCAL 101, on behalf of its members, 

Plaintiff and Petitioner, 

v. 

CITY OF SAN JOSE and DEBRA FIGONE in 
her official capacity as City Manager, 

Defendants and Respondents, 

THE BOARD OF ADMINISTRATION FOR 
THE FEDERATED CITY EMPLOYEES 
RETIREMENT PLAN, 

Necessary Party In Interest.  

Case No. 1-12-CV-227864; 
Consolidated with Case No. 1-12-CV-225926 
[Consolidated with cases, nos. 1-12-CV-225928, 
1-12-CV-226574 and 1-12-CV227864] 

FIRST AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE 
RELIEF AND PETITION FOR WRIT OF 
MANDAMUS 

1. Unconstitutional Impairment of Contract 
(Cal. Const. Art. I § 9 & Civ. Code § 52.1) 
2. Unconstitutional Bill of Attainder 
(Cal. Const. Art. I § 9 & Civ. Code § 52.1) 
3. Unconstitutional Taking of Private Property 
(Cal. Const. Art. I § 19 & Civ. Code § 52.1) 
4. Unconstitutional Taking of Private Property 
Without Due Process 
(Cal. Const. art. I § 7 & Civ. Code § 52.1) 
5. California Pension Protection Act 
(Cal. Const. Art. XVI § 17 & Civ. Code § 52.1) 
6. Violation of Constitutional Right to Petition 
(Cal. Const. Art. I §§ 2 & 3 & Civ. Code § 52.1) 
7. Illegal Ultra Vires Tax, Fee or Assessment 
(Cal. Const. Art. I, § 7 & Civ. Code § 52.1) 
8. Promissory Estoppel and Equitable Estoppel 
9. Request for Declaratory Relief 
(Code of Civ. Pro. § 1060) 

10. Request for Injunctive Relief 
(Code of Civ. Pro. §§ 525, 526 & 526(a)) 

11. Petition for Writ of Mandate 
(Code of Civ. Pro. § 1085) 
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Plaintiff American Federation of State, County, and Municipal Employees, Local 101 alleges 

as follows: 

I. INTRODUCTION 

1. Plaintiff and petitioner ("Plaintiff' or "Petitioner") brings this suit for declaratory, 

injunctive, and writ relief in order to declare unconstitutional under the California Constitution the 

"Sustainable Retirement Benefits and Compensation Act" ("Act" or "Measure B"), approved by the 

electorate of the City of San Jose ("City") on June 5, 2012, and to bar its implementation by 

defendants and respondents ("Defendants" or "Respondents"). 

2. Plaintiff Local 101 of the American Federation of State, County, and Municipal 

Employees ("AFSCME" or "Union") is the representative of certain groups of miscellaneous 

employees employed by the City and who are members of the City's Federated City Employees 

Retirement Plan (collectively referred to herein as "miscellaneous employees," "employees," or 

"members"). 

3. Under the California Constitution, public employee pension benefits are deferred 

compensation, and a public employee has a constitutionally-protected contractual and property right 

to receive such benefits under the terms and conditions in effect at the time such employee accepts 

employment. 

4. A public employee's right to the benefits established under a pension plan vests upon 

commencing employment, because the right to such benefits represents a forbearance of wages or 

other compensation otherwise immediately earnable through the employee's ongoing service. 

5. These rights are vested and cannot be reduced or eliminated without impairing this 

constitutionally-protected contractual obligation and property right. 

6. Under California law, a right to retiree health benefits and/or benefits in the form of a 

post-retirement cost of living adjustments ("COLA") may also vest by implication. The resulting 

contract and property right to receive these forms of benefits, on terms substantially equivalent to 

those offered by the public employer, similarly arises upon acceptance or continuation of 

2 
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employment. Once vested, they cannot be reduced or eliminated without impairing this 

constitutionally-protected contractual obligation. 

7. In a memorandum dated December 1, 2011, City Mayor Chuck Reed submitted to the 

City Council a series of recommendations. In relevant part, he recommended that the City Council 

refrain from declaring a "Fiscal and Service Level Emergency," and further recommended the City 

Council adopt a resolution calling for a municipal election on June 5, 2012, for the purpose of placing 

on the ballot an amendment to the City Charter's ("Charter") provisions governing City employee 

retirement security. 

8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to 

the Mayor and City Council an Act providing for such amendments to the City Charter, authorizing 

promulgation of ordinances for the purpose of, inter alia, reducing City employee retirement security 

and reducing wages for City employees who "choose" to retain the level of retirement security 

promised to them (and for which they have contributed a portion of their wages). Attached to the 

memorandum were the terms of the Act proposed for placement on the ballot. 

9. The proposal also called for convening a June 5, 2012 special municipal election for 

the purpose of placing the Act on the ballot for referendum (as amendments to the City Charter must 

be approved by the City's electorate). 

10. On March 6, 2012, the City Council adopted the proposal and directed placement of 

the Act attached thereto on the June 5, 2012 Ballot. 

11. The Act was subsequently designated "Measure B" on the ballot (hereinafter referred 

to as "Measure B.") 

12. On June 5, 2012, the City electorate passed Measure B by referendum. 

13. On or about July 5, 2012, the City Clerk certified the results of the June 5 election, 

including passage of Measure B. 

14. Among other things, Measure B purports to amend the City Charter such that vested 

employees' pension benefits will be reduced and additional obligations on the part of employees will 

be incurred with respect to the City's obligation to fund the retirement security it has promised. 
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15. As applied to current employees participating in the Federated City Employees 

Retirement System, Measure B violates the California Constitution because it substantially impairs 

the affected employees' right to retirement benefits that vested when they commenced employment 

and/or continued their employment with the City. 

16. For example, Measure B violates the California Constitution with respect to current 

employees because it, inter alia: 

a. Reduces and eliminates portions of employee retirement benefits that are or have 

become vested; 

b. Imposes conditions subsequent on the right to receive retirement benefits already 

earned; 

c. Is an unconstitutional bill of attainder, as it shifts the burden of financing public debt 

upon a small class of private parties, and its purpose is to punish such individuals for refusal to 

relinquish their constitutionally-protected rights and property; 

d. Constitutes an unconstitutional taking of private property for public use without 

providing the affected employees with just compensation; 

e. Constitutes an unconstitutional taking of private property for public use without 

affording the affected employees with substantive due process; 

f. Is an unconstitutional retroactive law as it subjects employees to liabilities previously 

incurred by the City, and obligates active employees to fund liabilities previously incurred by the 

City with respect to its retiree health obligations; 

g. Is unconstitutional because it violates the "California Pension Protection Act"; 

h. Violates employee-members' constitutional right to petition the courts by imposing a 

penalty on employee-members who successfully challenge the legality of the Act through a "poison 

pill" provision; and 

i. Imposes an illegal and improper tax by imposing on a specific group of individuals an 

excise of wages for the purpose of funding the City's general obligations, and such tax or excise is 

targeted at those individuals who can neither (i) afford to relinquish their constitutionally-protected 
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rights to a pension they have earned; or (ii) choose not to forego their constitutionally-protected right 

to receive the pension they have earned 

17. Additionally, the City should be prohibited from implementing Measure B pursuant to 

the common law doctrines of promissory estoppel and equitable estoppel. 

18. Measure B, if implemented, violates the law as summarized above and further detailed 

in the allegations below. 

II. VENUE/JURISDICTION 

19. Petitioner seeks declaratory relief pursuant to California Code of Civil Procedure 

section 1060. 

20. Petitioner seeks injunctive relief pursuant to Code of Civil Procedure sections 526 and 

527 and Civil Code section 52.1. 

21. This court has jurisdiction over the writ relief requested in this proceeding under Code 

of Civil Procedure section 1085. 

22. This action is brought under, and seeks to rectify violations of, the laws of the State of 

California including its Constitution. 

23. All parties exist and reside within the County of Santa Clara, and the acts and/or 

omissions complained of took place within the County of Santa Clara, making this Court the 

appropriate venue for this action. 

III. THE PARTIES 

24. Petitioner and Plaintiff AFSCME Local 101 is an unincorporated membership 

association, and a labor organization as defined by Government Code section 3501. 

25. AFSCME Local 101, including its affiliated Municipal Employees' Federation 

("MEF") and Confidential Employees' Organization ("CEO"), is the recognized exclusive bargaining 

representative for certain non-managerial employees of the defendant and respondent City of San 

Jose. 

26. AFSCME sues on behalf of, and in the interest of, its members employed by the City. 

Such members are miscellaneous employees and are members of the City's Federated City 

Employees Retirement System. 
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27. Measure B purports to affect and substantially impair the rights of AFSCME's 

members as alleged herein. 

28. Defendant and Respondent City of San Jose is a chartered municipal corporation, and 

an instrumentality of the State of California, which operates under the authority of the California 

Constitution and the San Jose City Charter. 

29. Defendant and respondent Debra Figone is sued in her official capacity as City 

Manager of the City of San Jose. The City Charter designates the City Manager as the City's chief 

administrative officer responsible to the City Council for the administration of the City's affairs 

placed under her charge. Ms. Figone's duties include but are not limited to executing all laws, City 

Charter provisions, and any acts of the City Council which are subject to enforcement by her 

subordinates. Executing Measure B is amongst her duties. 

30. The Board of Administration for the Federated City Employees Retirement System 

("Board") is the Necessary Party in Interest in this case and is appointed by the City Council. The 

Board is responsible for managing, administering, and controlling the Federated City Employees 

Retirement System and the retirement fund. (California Constitution, art. XVI, sect. 17; San Jose 

Municipal Code ("SJMC") § 3.28.100.) Action on the part of the Board is required in order to bring 

the Federated City Employees Retirement System within compliance with Measure B. 

IV. FACTUAL ALLEGATIONS 

A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM 

31. Prior to Measure B, and at all times relevant hereto, the City Charter provided for a 

defined benefit pension plan, and set forth a duty on the part of the City to "create[], establish[] and 

maintain[] ... a retirement plan or plans for all [of its] officers and employees...." (Charter § 1500.) 

32. The Charter further prescribed the minimum benefits due to its non-excluded 

miscellaneous employees and required the City Council to provide for pension and other benefits 

through ordinance. (Charter § 1505.) It also stated that in its discretion, the City Council "may grant 

greater or additional benefits." (Charter § 1505(e).) 

33. Pursuant to duly-enacted ordinances, Defendant adopted and established a Federated 

City Employees Retirement System providing for certain benefits for covered employees. Such 

6 AFSCME'S FIRST AMENDED COMPLAINT AND WRIT PETITION 	 314807.doc Case No. 227864; Consolidated Case No. 1-12-CV-225926 



ordinances, and other laws of the City and State, further provide for the establishment of a Retirement 

Board to oversee and administer pension benefits for covered employees. 

34. The terms and conditions of the plan of benefits prescribed by, and adopted under, 

these auspices is hereinafter referred to as the "Retirement System," "Federated System," 

or "System." 

35. Generally, full-time miscellaneous employees become members of the System upon 

acceptance of employment with the City. 

36. Prior to Measure B, the System was funded by contributions from both members and 

the City under the proportions set forth in the Charter. However, member or employee contributions 

were never assessed or required with respect to the System's unfunded liabilities; rather members 

only were responsible for contributing towards the "normal cost"1  of their annually-earned benefits. 

37. Therefore, prior to Measure B, the City Charter provided that the funding of benefits 

under the system was to be computed annually with respect to the normal cost of each employee-

member's annual benefit accrual: the Charter and City Ordinances provide that "any [non-excluded] 

retirement fund, system or plan for or because of current service or current service benefits ..., in 

relation to and as compared with contributions made by the City for such purpose, shall not exceed 

the ratio of three (3) for [miscellaneous] employees to eight (8) for the City." (Charter § 1505(c); § 

SJMC 3.28.710.) 

38. Under the System, member contributions are made only on account of current service 

rendered (SJMC § 3.28.710), excepting limited circumstances — not relevant here — where employees 

may make additional contributions to purchase "prior service credit"2. (SJMC §§ 3.28.730, 3.28.740.) 

Again, members are not and have never been required to make contributions into the System to cover 

their own or others' unfunded liabilities. 

39. Instead, under the Charter, the City has been responsible for ensuring payment of 

shortfalls between the plan's assets and the actuarially-determined liability for all benefits owed by 

The normal cost is the actuarially determined cost of new benefits earned each year by active participants. 
2  Meaning the purchase of pension credit for years of City service that did not qualify for pension membership 
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the System. Such difference, actuarially determined, represents the System's "unfunded liability," 

which fluctuates depending on the System's investment and demographic experience. 

40. While the City is required to make current service and limited prior service 

contributions into the retirement system on behalf of members (SJMC §§ 3.28.850, 3.28.890), it is 

and has been obligated to cover the unfunded liabilities of the retirement system (SJMC § 3.28.880.) 

41. The form of benefit promised by the City and provided under the System to 

Petitioner's members was a defined benefit consisting of 2.5% of compensation multiplied by the 

particular employee's years of employment with the City for which the employee is eligible for credit 

under the System (i.e. "covered" or "credited" service). The defined benefit also included a 

guaranteed cost of living adjustment, or "COLA," consisting of a 3% annual increase in the pension 

benefit. 

42. Although the right to earn and receive such a defined benefit accrues upon accepting 

and continuing employment under the System, members become eligible to receive such defined 

benefit on the earlier of reaching age 55 and completing five years of covered service, or completing 

a full 30 years of service regardless of age. (SJMC 3.28.1110(A).) 

43. Under the System, members who become disabled and unable to perform their duties 

are entitled to a disability retirement benefit. 

44. The City and the System also provide for payment and funding of health benefits for 

Federated System retirees. 

45. To qualify for retiree health benefits, a member must retire under the System and have 

at least fifteen years of service or receive an allowance that is at least 37.5% of final compensation. 

Furthermore, a retiree may be eligible for benefits if he/she "[w]ould be receiving an allowance equal 

to at least [37.5%] of [his/her] final compensation [] if the workers' compensation offset ... did not 

apply." (SJMC 3.28.1950(A)(3).) If a retiree qualifies for the plan, the retirement system pays one 

hundred percent of the lowest cost plan that is available to active City employees. If a retiree does 

not choose the lowest cost plan, he/she must pay the difference between that premium and the 

premium for the lowest cost plan. 
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46. To qualify for retiree dental benefits, a member must retire for disability or service and 

either have credit for five years of service or more or receive an allowance that is at least 37.5% of 

final compensation. Furthermore, a retiree is eligible for benefits if he/she "would be receiving an 

allowance equal to at least [37.5%] of [his/her] final compensation [] if the workers' compensation 

offset ... did not apply...." If a retiree qualifies for the plan, the retirement fund pays one hundred 

percent of that members' premiums to an eligible dental plan. 

47. The City and the System also provide for a Supplemental Benefit Retiree Benefit 

Reserve ("SRBR") for the benefit of retired members, survivors of members, and survivors of retired 

members retired members. If the balance remaining in the Plan's income account [after payment of 

administrative costs and expenses of the retirement System for the applicable fiscal year] is greater 

than zero, the [B]oard transfer[s] ten percent of the excess earnings to the [SRBR], and [] 

transfer[s] the remaining ninety percent of the excess earnings to the general reserve." (SJMC 

3.28.340(D).) Furthermore, interest on these funds and excess funds are deposited in the SRBR. 

B. MEASURE B 

48. Measure B seeks to reduce the retirement security of Petitioner's members while 

simultaneously shifting obligations and debts already incurred by the City unto a small class of 

individuals, including Petitioner's members. 

49. Measure B further seeks to punish members who either challenge its legality or resist 

the reduction of the retirement benefit to which they are vested and entitled. Specifically, Section 

1514-A of Measure B provides that if any of Measure B's terms are "determined to be illegal, invalid 

or unenforceable as to Current Employees[,]" current employees' salaries shall be reduced by "an 

equivalent amount of savings." 

Suspension and Reduction of COLA Provision  

50. With respect to the COLA component of the System's defined retirement benefit, 

Measure B authorizes the City Council to eliminate or "suspend" payment of the COLA. By its 

terms Measure B provides the City Council with discretion to suspend the COLA for a period of five 

years and thereafter may reduce by half the COLA benefit, or continue the suspension. 
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51. Prior to Measure B, miscellaneous employees enjoyed a vested right to an annual three 

percent increase to their pension benefit after retirement. This served the purpose of ensuring that a 

retiree's pension kept pace with inflation. (SJMC § 3.400.160.) (It should be noted that System 

members do not participate in the federal Old Age, Survivor and Disability Insurance (OASDI) 

program administered by the Social Security Administration, which of course includes a COLA 

component). 

52. The COLA component of the System's retirement benefit has been funded by 

employee and City contributions. Specifically, the normal cost of the COLA component is funded by 

contributions from members and the City on the same three to eight ratio basis as has been applied to 

the primary pension benefit. (SJMC § 3.44.00.) 

53. Measure B, however, provides that the City Council is authorized to suspend COLA 

payments "in whole or in part" until (and if) "[the City Council] determines that the fiscal emergency 

has eased." (Section 1510-A). Upon information and belief, such provision applies equally to current 

employees who retire prior to the adoption of any such resolution suspending the COLA. 

54. Measure B further provides, that "in the event" the City Council "restores all or part of 

the COLA" it shall not exceed 3% for "current employees" or "1.5% for Current Employees who 

opted into the VEP" (Id.), and it may only be restored prospectively. 

55. Measure B therefore reduces vested retirement benefits in the form of permitting 

elimination and reduction of COLA for both current and future retirees. 

Elimination of the Supplemental Benefit Retiree Benefit Reserve ("SRBR")  

56. Measure B eliminates of the System's Supplemental Benefit Retiree Benefit Reserve 

("SRBR"). 

57. Prior to Measure B, in the event the System had a balance in its operating account 

after payment of administrative costs and expenses of the retirement System for the applicable fiscal 
year, the Board of Retirement was required to "transfer ten percent of the excess earnings to the 

[SRBR], and [to] transfer the remaining ninety percent of the excess earnings to the general reserve." 

(SJMC 3.28.340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR. 
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58. Funds were held in the SRBR for the benefit of retired members, survivors of 

members, and survivors of retired members. 

59. Measure B eliminates the SRBR and transfers the assets held in such account to the 

System's general fund. 

Changes to the Obligation to Fund City Employee Retirement Programs 

60. Measure B transfers to employees the responsibility for funding, in part, the System's 

previously-incurred unfunded liability. Such an obligation has not, heretofore, existed on the part of 

System members or employees. As set forth above, the Municipal Code and Charter have 

exclusively placed responsibility on the City for any such incurred liabilities. 

61. Specifically, in order to retain their vested entitlement to receive their pension 

benefits, members must personally agree to assume a pro rata portion of up to 50% of the City's 

obligation for the System's unfunded liabilities, in addition to their obligation to make payment of the 

normal cost of their annual accrued benefits. 

62. The obligation to assume half of the City's responsibility for financing the System's 

unfunded liabilities has been computed by the City to equal approximately 16% of gross pay and, 

accordingly, Measure B caps this obligation at 16% of an employee's gross pay. 

63. Employees who decline the obligation to assume the City's debt in this manner, under 

Measure B, are placed into a "Voluntary Election Plan" or "VEP." Such employees, and only those 

employees who wish not to, or are economically unable to, relinquish their earned and promised 

pension benefits must, on a going forward basis, pay to the city an excise or assessment against their 

wages. Measure B designates such funds towards payment of the City's general obligations 

associated with its accrued past pension liabilities. Those employees who cannot afford to pay the 

City's excise of 16% of their wages are forced to accept a reduction in their vested right to receive 

their pension benefits and promised level of retirement security. 

64. Specifically, with respect to employees who decline to assume a portion of the City's 

obligation for the System's unfunded liabilities, or are unable to afford the excise imposed against 

them: The VEP imposes a lower accrual rate for benefits; imposes a later retirement age; increases 

the years-of-service retirement eligibility gradually each year, indefinitely and with no limit; reduces 
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and caps the annual COLA; redefines the term "final compensation" to exclude the member's 

compensation that would otherwise have been included in computing the member's pension; and 

redefines to the member's disadvantage the criteria applied to disability retirements. 

65. The amount of the wage excise is unrelated to the particular employee's cost of benefits 

and is not particularized to the employee. 

66. Measure B's VEP does not present members with a "voluntary" option, as the exercise 

of such choice is neither volitional nor free from coercion or duress. 

67. Further, although accepting imposition of the VEP may be more advantageous than 

remaining in the System as amended by Measure B, both "options" require members to accept a 

reduction in their vested right to receive promised retirement benefits upon retirement. Those that 

cannot afford to pay upwards of 16% of their wages to the City's unfunded liability are required to 

forego their earned and promised pension rights. 

68. Prior to Measure B, the City's miscellaneous employees had the right to retire on the 

earlier of reaching age fifty-five or working for the City for thirty years. (See, e.g., SJMC § 

3.28.1110(A).) 

69. Specifically, a member's annual service retirement "allowance" — or benefit — was 

computed with respect to his/her final compensation, which was defined as the "highest average 

annual compensation earnable by the member during any period of twelve consecutive months of 

federated city service...." (SJMC § 3.28.030.11.) Such a full service retirement benefit was 

computed as 2.5% of such final compensation per year of service. Furthermore, one year of service 

was defined as "1,739 or more hours of federated city service rendered by the member in any 

calendar year." (SJMC § 3.28.6809(B).) 

70. Employees who are unable to shoulder the City's obligation for the System's 

unfunded liabilities must accept, under the VEP, a reduced benefit accrual rate of two percent of final 

compensation; an increased retirement age of sixty-two; an ever-increasing years-of-service 

retirement (which increases by six months each year, starting in July of 2017); a reduced COLA of 

1.5%; "final compensation" redefined as "the average annual pensionable pay of the highest three 
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consecutive years of service"; and an increase in the definition of a year of service to 2,080 hours. 

(Section 1507-A (emphasis added).) 

Changes to the System's Disability Retirement Benefit 

71. Measure B redefines the term "disability" with respect to current employees in a 

manner that reduces such employees' eligibility for a disability retirement under the System. It 

further reduces the right to a disability retirement benefit for employees required to enroll into the 

VEP. 

72. Specifically, Measure B reduces the maximum benefit that a disabled retiree may 

receive, reduces the categories of compensation for purposes of computing the benefit; and reduces 

the annual COLA. 

73. Prior to Measure B, a miscellaneous employee qualified for a "disability retirement" if 

his/her "disability ... render[ed] the member physically or mentally incapable of continuing to 

satisfactorily assume the responsibilities and perform the duties and functions of the position then 

held by him and of any other position in the same classification of positions to which the city may 

offer to transfer him, as determined by the retirement board on the basis of competent medical 

opinion." (SJMC § 3.28.1210.) Prior to Measure B, disabled employees who could fill such positions 

were nevertheless entitled to a disability retirement if no such position existed or was open. 

74. Further, members who retire because of a service-connected disability were, prior to 

Measure B, permitted an "annual allowance" of no less than forty percent of their compensation plus 

2.5% for each year of service beyond sixteen, to a maximum of seventy-five percent of the member's 

final compensation. (SJMC § 3.28.1280.) 

75. With respect to non-service connected disabilities, miscellaneous employees who 

became members of the System prior to September 1, 1998, were eligible for a non-service connected 

disability retirement allowance equal to the normal retirement allowance less half a percent for each 

year the member is younger than age fifty-five. All other members receive an allowance of twenty 

percent of final compensation plus two percent of final compensation for each year of service in 

excess of six years, but less than sixteen years, plus 2.5% of final compensation for each year of 
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service credit in excess of sixteen years, up to seventy-five percent of the member's final 

compensation. (SJMC § 3.28.1300.) 

76. Prior to Measure B, disability retirees received an annual three percent COLA. (SJMC 

§§ 3.44.010, 3.44.160.) 

77. Measure B substantially impairs both the eligibility to receive and the substantive 

benefits provided under the System's disability retirement provisions. 

78. Specifically, Measure B redefines the term "Disability" for purposes of restricting 

eligibility to receive a disability retirement. Measure B narrows the definition to apply only to 

employees whose disability "has lasted or is expected to last for at least one year or to result in death" 

and "cannot perform any other jobs described in the City's classification plan because of his or her 

medical condition(s)... regardless of whether there are other positions available at the time a 

determination is made." (Section 1509-A (emphasis added).) 

79. Thus, under Measure B, a member who suffers debilitating injury may be denied a 

disability benefit is she can theoretically perform the functions of any classification, even if there is 

no vacancy available to accommodate such employee. 

80. Measure B also reduces the disability benefit provided under the System. 

Specifically, service-connected disability retirees receive fifty percent "of the average annual 

pensionable pay of the highest three consecutive years of service." Further, employees become 

eligible for non-service connected disability retirement benefits after five years of service with the 

City, computed at two percent times final compensation, defined as the average highest three 

consecutive years. Such an employee may receive a minimum and maximum non-service connected 

disability retirement of twenty percent and fifty percent, respectively. (Section 1507-A(e).) 

81. Under Measure B the disability retirement COLA is reduced to 1.5%. 

82. Furthermore, Measure B shifts the responsibility for determining eligibility for 

disability retirement benefits from the Board to "an independent panel of medical experts" subject to 

a "right of appeal to an administrative judge." 

/// 

/// 
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Funding of the City's Retiree Health Obligations 

83. Pursuant to the SJMC, members of the Federated System who satisfy certain 

conditions related to service or disability retirement are entitled to receive retiree medical and dental 

benefits. (SJMC §§ 3.28.1950, 3.28.2000.) 

84. Members of the System enjoy a right to retiree healthcare benefits that is vested by 

explicit or implied contract. Indeed, employees contribute to the cost of retiree health through their 

own payroll deductions. 

85. Retiree healthcare benefits are a form of deferred compensation for present service. 

86. Retiree healthcare benefits are also provided as a result of written agreements between 

the City and labor organizations, including Petitioner. 

87. Prior to Measure B, AFSCME members have contributed to their retiree health 

insurance on a one-to-one basis with the City. 

88. Prior to Measure B the City has not, and did not, make contributions at a level 

sufficient to fully prefund its retiree health obligations. Rather, the City paid for its retiree health 

obligations through a "pay-as-you-go" method, utilizing both its own and employee contributions 

towards providing health benefits to its retirees. Where such amounts were insufficient to pay the 

city's health obligations, the City was responsible for such unfunded amounts. 

89. Although active employees contributed in the form of payroll deductions towards the 

costs of retiree healthcare, they were not responsible for funding the full cost of the Retiree 

Healthcare Plan's ("RHC Plan") unfunded liabilities. 

90. On information and belief, the City has developed an Annual Retirement Cost or 

"ARC" that incorporates the City's predicted normal cost of retiree health obligations and the cost of 

promised but unfunded benefits to current and future retirees (i.e. unfunded liabilities). 

91. Beginning in or around 2009, the City imposed increasingly significant layoffs of its 

employees and further reduced wages of those that remained by as much as twelve percent of 

pensionable pay. As a result, the City's pay-as-you go method of funding its retiree health 

obligations became untenable as the amount of employee contributions to the ARC necessarily 

declined due to such layoffs and pay reductions. The City's actions further increased the pool of 
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retirees and consequently its retiree health obligations, as employees opted to retire rather than be 

placed on lay-off or continue to work under significant pay reductions. 

92. Measure B attempts to shift the City's obligation associated with previously-incurred 

and promised retiree health benefits onto its current employees. Measure B seeks to make current 

employees responsible not only for 50% of the normal cost of their annually-incurred retiree health 

obligations, but also for the City's unfunded liabilities with respect to all of its retiree healthcare 

obligations. (Measure B, § 1512-A(a) (making active employees responsible for contributing "a 

minimum of [fifty percent] of the cost of retiree healthcare, including both normal cost and unfunded 

liabilities").) 

93. Upon information and belief, with respect to members of the Petitioner, such an 

obligation imposes an excise on current employee compensation for the payment of the City's 

general obligations. 

94. Such excise is substantially greater than the amount of benefits each such employee is 

expected to receive under the RHC Plan. As a result, such employees are paying for benefits 

unassociated with their City service. 

95. In addition, the excise is imposed for the stated purpose of paying the City's general 

obligations, that is, the unfunded liabilities of the City retirement system 

96. Measure B further attempts to set a framework to severely diminish the value of the 

"low cost plan" to which members are entitled upon retirement. 

97. Measure B also purports to "unvest" the right to retiree health notwithstanding the fact 

that employee members of petitioner have directly contributed through payroll deduction to the cost 

of such benefits. (Measure B, Section 1512-A(b) (stating "[n]o retiree healthcare plan or benefit shall 

grant any vested right..."; providing City with right to "amend, change or terminate any [RHC P]lan 

provision").) Such provision, as alleged below, is an unconstitutional taking and impairment of 

contract, and violates due process, as guaranteed by the California Constitution. 

98. Measure B also redefines the benefit provided under the RHP as "the medical plan 

which has the lowest monthly premium available to any active employee in either the Police and Fire 

Department Retirement Plan or [the System]." (Section 1512-A(c).) This effectively fixes employee 
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benefits to the lowest cost plan City-wide, whether or not that plan was bargained for or imposed 

upon a union other than AFSCME by the City. 

99. As a result, Measure B reduces the expectations of Petitioner's members by reducing 

the amount of Retiree health premium payment available to them upon retirement. 

Retroactive Shifting of Public Debt to a Small Class of Individuals  

100. Measure B shifts a substantial burden onto current employees for the financing 

of the System's, Plan's, and the RHC Plan's unfunded liabilities. 

101. Such unfunded liabilities represent the previously-incurred obligations of the City with 

respect to benefits earned by current and future retirees of the City. 

102. With respect to the System, under Measure B, employees who refuse to forego their 

vested right to their pension benefit must make "additional retirement contributions in increments of 

4% of pensionable pay per year, up to a maximum of 16%, but no more than 50% of the costs to 

amortize any pension unfunded liabilities...." (Section 1506-A(b).) 

103. The intent, purpose and effect of Measure B is to impose a fine on those employees 

who refuse to relinquish their constitutionally-protected right to receive their earned and promised 

pensions. By imposing such fine on only those who do not accept the City's demands to amend its 

pension obligations, the City is imposing a punishment or penalty on a select group of individuals. 

104. Prior to Measure B, the City was and has been obligated to pay for any such unfunded 

liabilities. Further, until the VEP is implemented, Section 1506-A of Measure B governs all 

members of the System, obligating them to shoulder the City's debts related to the System's 

unfunded liabilities. 

105. Similarly, if a court finds Section 1506-A(b) of Measure B to be "illegal, invalid or 

unenforceable" then the City is purportedly empowered to require employees to pay down the City's 

obligations for the System's unfunded liabilities. (Section 1514-A of Measure B.) 

106. Measure B places on current employees the responsibility of funding the cost of their 

benefits in addition to the unfunded liabilities not associated with their own service, including the 

already-accrued retiree health benefits obligations and the benefits payable to current retirees. 
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107. Measure B requires a small class of individuals, namely current employees with 

respect to the RHC Plan and current employees who refuse to forego their vested benefits under the 

System's VEP plan, to retroactively fund liabilities of the public. 

108. Measure B improperly imposes on members an obligation to fund a portion of the 

City's general obligations. 

109. Measure B imposes severe retroactive liability on a limited class of parties that could 

not have anticipated such liability, and in a substantially disproportionate manner. 

110. Moreover it does so for the purpose of punishing those who refuse to relinquish their 

constitutionally-protected right to receive the pension they have earned and were promised. There are 

fairer and easier methods of achieving the same result the City seeks to achieve here through the 

imposition of a wage fine or excise. 

111. Under the California constitution such retroactive legislation deprives individuals of 

legitimate expectations and upsets settled transactions. 

112. Retroactive lawmaking is of particular constitutional concern because of its use, as 

with Measure B, is a means of retribution against unpopular groups. 

113. Measure B is further an improper imposition of public debt on a small group of 

individuals. 

114. In that regard, Measure B is an unlawful retroactive law that violates the California 

Constitution's takings and due process clauses, and such Constitution's prohibition of ex post facto 

laws and bills of attainder. 

VIII. CAUSES OF ACTION 

FIRST CAUSE OF ACTION 
Unconstitutional Impairment of Contract 

(Cal. Const. Art. I § 9 and Cal. Civ. Code § 52.13) 

115. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

3  Plaintiff may sue is Superior Court for a violation of its members' constitutional rights pursuant to Civil Code Sect. 
52.1. 
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116. California's Constitution, Article I, section 9, prohibits the state and its 

instrumentalities, including the City, from passing a law that impairs the obligation of contracts 

("Contracts Clause"). 

117. Modifications to public employee retirement plans affecting current employees must 

be reasonable under California's Contracts Clause. Changes can be reasonable only if (1) they bear 

some material relation to the theory of a pension system and its successful operation and (2) changes 

in a pension plan that result in a disadvantage to employee are accompanied by comparable new 

advantages. 

118. Miscellaneous employees enjoy vested contractual rights to the System, Plan, their 

retirement benefits, and any enhancements implemented once they begin working with the City. 

119. Measure B substantially impairs these rights without providing a comparable 

advantage. 

120. Under California law, these principles apply to changes in the method of funding of 

pension systems, and such changes cannot be imposed on members to their disadvantage, when there 

is no corresponding advantage. 

121. Measure B, and the funding mechanisms providing for reduction in wages and shifting 

of liabilities to a small class of individuals who derive no benefits from such liabilities, is contrary to 

the theory of a pension system. 

122. Measure B interferes and impairs those contractual rights in a way that is 

unreasonable. 

123. Measure B's provisions bear no material relation to the theory of a retirement system 

or its successful operation; they simply allow the City to escape from its obligation to provide its 

employees with these form of deferred compensation with which it previously enticed them into its 

employ. 

124. Measure B's provisions harm the effected employees without providing them with any 

comparable advantage, commensurate benefit, or compensation. 

125. Therefore, Measure B violates Article I, Sect. 9 of the California Constitution as it 

applies to existing plan participants and is unconstitutional. 
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EIGHTH CAUSE OF ACTION 
Promissory Estoppel and Equitable Estoppel 

207. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

208. Promissory estoppel serves as consideration in order to enforce a bargained-for 

agreement. That is, the reliance on a promise made by one party serves as a basis to enforce such 

promise in law or equity. 

209. Estoppel applies to claims against the government, particularly where the application 

of the doctrine would further public policies and prevent injustice. 

210. The City, through its Municipal Code, Charter and communications with employees 

and their labor organizations represented that employees were not liable to finance public debt, or the 

System's or RHC Plan's unfunded liabilities. 

211. The City further represented that employees would earn benefits and have the right to 

receive a certain level of benefits. In reliance thereon, such members and employees accepted and 

continued in employment, and made payroll contributions of their own into the System and RHC 

Plan. 

212. The City should have reasonably expected these promises to encourage the 

miscellaneous employees to accept employment with it and continue working for it until they 

qualified for service retirement. 

213. The City violated these promises when it adopted Measure B by reducing benefits and 

shifted the burden of financing its unfunded liabilities upon miscellaneous employees. 

NINTH CAUSE OF ACTION 
REQUEST FOR DECLARTORY RELIEF 

(Code of Civ. Pro. § 1060) 

214. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

215. Measure B requires that the City Council adopt ordinances to "implement and 

effectuate [its] provisions...." Unless relief is granted, Measure B becomes effective immediately 

and sets as a goal that "such ordinances shall become effective no later than September 30, 2012." 
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216. An actual controversy has arisen and now exists between Plaintiff and Defendants as 

to Defendants' duties with respect to implementation of Measure B. 

217. Plaintiff contends that Measure B violates the "Contracts Clause" and prohibition on 

"Bills of Attainder" (Cal. Const. art. I § 9), "Taking Clause" (Cal. Const. art. I § 19), "Due Process 

Clause" (Cal. Const. art. I § 7), "Pension Protection Act" (Cal. Const. Art. XVI § 17), prohibition on 

unlawful excises (Cal. Const. art. I § 7), and right to petition the courts (Cal. Const. art. I §§ 1, 2) 

pursuant to the state Constitution. 

218. Plaintiff is informed and believes that the City disputes the allegations contained 

within this Complaint and Petition and contends that it has a legal duty to implement Measure B as a 

result of its adoption by the voters of Defendant City. 

219. Plaintiff desires a judicial determination of their rights and a declaration of whether 

Measure B violates the aforementioned sections of the California Constitution, the City Charter, 

SJMC, and/or provisions of the Plan. 

220. A judicial determination is necessary and proper at this time under these 

circumstances in order to determine the duties and obligations of the parties with respect to 

Measure B. 

TENTH CAUSE OF ACTION 
REQUEST FOR INJUNCTIVE RELIEF 
(Code of Civ. Pro. §§ 525, 526, and 526(a)) 

221. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

222. Plaintiff and groups, residents, registered voters, and taxpayers of the City will suffer 

irreparable harm as a result of the City's expenditure of staff time and taxpayer funds in connection 

with implementation of Measure B. 

223. Furthermore, members represented by AFSCME will suffer irreparable harm from the 

constitutional violations at issue. 

224. Plaintiff can demonstrate a high-likelihood of success on the merits of its claim that 

Measure B violates the aforementioned provisions of the California Constitution, the City Charter, 

Municipal Code, and agreements between the parties. 

30 
AFSCME'S FIRST AMENDED COMPLAINT AND WRIT PETITION 	 3 14807.doc 
Case No. 227864; Consolidated Case No. 1-12-CV-225926 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



225. Plaintiff has no plain, speedy, or adequate remedy at law. 

226. Plaintiff's members will suffer irreparable harm in the event the City is not enjoined 

from implementing Measure B. 

227. The injunctive relief Plaintiff seeks is prohibitory in nature, and it seeks to restrain 

and/or prohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect 

to Measure B. 

ELEVENTH CAUSE OF ACTION 
PETITION FOR WRIT OF MANDATE 

(Code of Civ. Pro. § 1085) 

228. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

229. Respondent City, and those public officers and employees acting by and through its 

authority — including Necessary Party in Interest — have a clear, present, and ministerial duty to 

implement only those ordinances and regulations that are not in conflict with the California 

Constitution. Respondent City has failed to perform its duty to comply with those requirements to 

the extent it intends to implement the provisions of Measure B. 

230. Measure B violates Const. art. I, sects. 1, 2, 7, 9, 19; Const. art. XVI, sect. 17 of the 

California Constitution; the City Charter; the SJMC; and the terms of the Plan. 

231. Petitioner is beneficially interested in a peremptory writ of mandate to compel 

Respondent City, and those public officers and employees acting by and through its authority, to 

perform their duties imposed by law, including refraining from implementing the provisions of 

Measure B. 

232. Plaintiff has no plain, speedy or adequate remedy at law. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff-Petitioner prays for the following relief: 

1. A declaration that Measure B cannot be applied to the AFSCME members working for the 

City on or before June 5, 2012; 
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2. A declaration ordering defendants and respondents to not apply the terms of Measure B 

against petitioner-plaintiffs members currently in the City's employ, and restoring to such employees 

all rights and benefits purportedly abridged by Measure B. 

3. A permanent injunction prohibiting the defendants and petitioners from applying or 

otherwise enforcing any part of Measure B against members working for the City before June 5, 

2012; 

4. A peremptory writ mandating defendants and respondents and the Board to apply all Plan 

provisions, rights and benefits in effect before June 5, 2012, to AFSCME members and prohibiting 

the application or implementation of Measure B to them; 

5. For attorneys' fees pursuant to California Code of Civil Procedure section 1021.5, 

Government Code Section 800, or otherwise; 

6. For costs of suit herein incurred; and, 

7. For such costs and further relief as the Court deems just and proper. 

Dated: February 8, 2013 BEESON, TAYER & BODINE, APC 

By: 
TEAGU P. PATERSON 
VISHTASP M. SOROUSHIAN 
Attorneys for Plaintiff and Petitioner 
AFSCME LOCAL 101 
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PROOT OT'SERVICE

STATE OF CALIFORNIA, COT]NTY OF ALAMEDA

I declare that I am employed in the County of Alameda, State of Califomia. I am over the age
of eighteen ( I 8) years and not a party to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200,483 Ninth Steet, Oakland, Califomia, 94607-4051. On this day, I
served the foregoing Document(s):

F'IRST AMEI\TDED COMPLAINT FOR DECLARATORY AI\D
INJUNCTIVE RELIEF AND PETITION FORWRIT OF MANDAMUS

I By Mail to the parties in said action" as addressed below, in accordance with Code of Civil
Procedure $1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondenie is
placed for collection and mailing, it is deposited in the ordinary course of business rvith the United
States Postal Service in a sealed envelope with postage fully prepaid.

! By Personally Delivering a true copy thereof, to the parties in said action, as addressed
below in accordance with Code of Civil Procedure $ 101 1.

! By Messenger Service to the parties in said action" as addressed below, in accordance
with Code of Civil Procedure $ 101 I , by placing a true and correct copy thereof in an envelope or
package addressed to the persons at the addresses listed below and providing them to a professional
messenger seruce.

n ny UpS Overnight Delivery to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure 01013(c). bv placing a true and conect coov thereof
enclosed in a-sealed_envelope, with deliveiy fees fiepaid or piovided for, in a desigiited outgoing
ovemight m?il. Mail placed,in that designated area is picked up that same day, in the ordinary course
of business for delivery the following day via United Parcel Service Ovemight Delivery.

I By Facsimile Transmission to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure 91013(e).

. F By Electronic Service. Based on a court order or an agreement ofthe parties to accept
service by electronic tr_ansmission, I caused the documents to be sent to the persons at the electr6nic
notification addresses listed below. I did not receive, within a reasonable time after the transmission.
any elechonic message or other indication that the transmission was unsuccessfrrl.

SEE ATTACHED SERVICE LIST

, __ - I-declare under penalty ofperjury that the foregoing is true and correct. Executed in Oakland,
Califomia., on this date, February 11,2013.

PROOF OF SERVICE
Case No. 112CV225926
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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC
483 Ninth Street, 2nd Floor
Oakland, CA 94607-4051
Telephone: (5 l0) 625-9700
Facsimile: (510) 625-8275
Email: tpaterson@beesontayer.com

v soro ush ian@b ees o ntaye r. c om

Attorneys for Plaintiff
AFSCME LOCAL IOT

STEPHEN H. SILVER, SBN 038241
RICHARD A. LEVINE, SBN 09167I
JACOB A. KALINSKI, SBN 233709
SILVER, HADDEN, SILVER, WEXLER & LEVINE
1428 Second Street, Suite 200
P.O. Box 216l
Santa Monica, CA 90407 -2161
Telephone: (3 I 0) 393-1486
Facsimile: (3 l0) 395-5801

Attorneys for Plaintiffs/Petitioners San Jose Retired
Employees Association

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

Consolidated Case No. I -12-CV-225926

fConsolidated with Case Nos. I-I2-CV-225928,
1 - I 2-CV-226570, I - I 2-CV-226574,
1 - I 2-CV-227 864, and I - I 2-CV-2 3 3 660)

Assrcxnn Fon Au PunposEs To:
Juocn PnrnrcrA LucAs
Dnp.q,nrMENT 2

PLAINTIFF/PETITIONERS AF'SCME
LOCAL 101'5 AND SAN JOSE RETIRED
EMPLOYEES ASSOCIATION'S REQUEST
FOR JUDICIAL NOTICE OF
DOCUMENTS FOR TRIAL

PLTF/PTNRS AFSCME LOCAL 101'5 & SJREA'S REQUEST FOR JUDTCIAL NOTICE OF
DOCUMENTS FOR TRTAL
Case No. Consolidated Case No. l-12-CV-225926

SAN JOSE POLICE OFFICERS'
ASSOCIATION.

Plaintiff.

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES l-10,
inclusive,

353694 3.doc
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AND RELATED CROSS.COMPLAINT AND
CONSOLIDATED ACTIONS Judge:

Complaint Filed:
Trial Date:

2
Hon. Patricia Lucas
July 5,2012
June 22,2013

REOUEST F'OR JUDICIAL NOTICE

PlaintiffiPetitioners AFSCME Local 101 and the San Josd Retired Employees Association

hereby request the Court to take judicial notice pursuant to Califomia Evidence Code Sections 450 er

seq., and in accordance with califomia Rules of court 3.1113, subdivision (l) and 3.1306,

subdivision (c), ofthe following maGrial, which is included in the trial exhibit binders prepared by

AFSCME Incal 101 and all references are to the trial exhibit numbers.

1. u.s. Department of social security and u.s. Department of Labor Materiars
(Plaintiffs' Exhibits 487, 500-505)

social security publications prepared by the U.s. Deparhnent of Social security

Adminishation, and the consumer Price Indexes prepared by the U.S. Deparfrnent of Labor are

properly subject to judicial notice pursuant to Evidence Code sections 453 and 452(c) (..Offrcial acts

ofthe legislative, executive, and judicial departnents of the United States and of any state of the

United States.") The documents issued by the U.S. Deparfnent of Social Security Administation and

the U.S. Departnent of Labor are an official act of the executive branch of the United States and,

therefore, judicial notice is appropriate. (see, e.g., carleton v. Tortosa (1993) 14 cal.App.4th 745,

753,fir. | (noting that handbook published by Califomia Departrnent of Real Estate showing general

areas tested on real estate brokers exam and code ofethics for licensees is an oflicial act ofthe

executive deparhnent ofthe state); Casella v. southwest Dealer semices, Inc. e007) 157

cat. App.4th ll27 , ll37 (udicial notice taken of article published by DMV regarding disclosure

requirements imposed on car de alers); Aguilar v. Atlantic RichJield co. (2001) 25 cal.4th g26, g53,

frr. 3 (udicial notice ofAttomey General's report on gasoline pricing proper as an official act of

executive department).) Further, judicial notice is proper pursuant to section 452(h), as the U.s.

Departrnent of Social Security Administration and the U.S. Departrnent of Labor publications are not

reasonably subject to dispute and are sources of indisputable accuracv.

PLTF/PTNRSAFscMELocAL101'S&sJREA'SREQUESTFoRJUDffi
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926
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Federated City Employees Retirement System ((FCERS") Board Resolutions
(Plaintiffs' Exhibi ts 323 -327, 643 -645)

FCERS Annual Reports, Actuarial Valuation, and Audit Reports (Plaintiffs'
Exhibits 393-396, 3gg-420, 422, 522, 421 -422, 650-652)

FCERS Comprehensive Annual Board Letters (Plaintiffs' Exhibits 460-461,464-
465, 467 -47l, 473-477 , 4gl)

5. F'CERS Handbooks (Plaintiffs' Exhibits 329-330,636,653,655,706 and 707)

6. X'CERS Fact Sheets @laintitrs'Exhibits 331-342)

7. FCERS Brochures (Plaintitrs' Exhibits 343-345)

8. X'CERS Newsletters @laintiffs' Exhibits 346-357, 5ll-521\

The Federated City Employees Retirement System ("FCERS") material referenced above

@aragraphs 2-8) is properly subject to judicial notice pursuant to Evidence Code 453 and 452(b)

('Regulations and legislative enactments issued by or under the authority ofthe United States or any

public entity in the United States.'). These documents have been reviewed and their authenticity has

been confirmed. On July 15, 2013, the Court sigred a Stipulation and Order Regarding the

Authenticity of Retirement Board documents; AFSCME and the FCERS Board stipulated to the

authenticity of all the FCERS Materials listed above. As such, the retirement systems' publications of

board resolutions, board letters, annual reports, general benefit information, and newsletters are not

reasonably subject to dispute and come from sources of indisputable accuracy. @vid. code 452(h).)

Furthermore, the materials were previously submitted to FCERS members, the City of San

Jose, and made publically available.ln Ampex Corp. v. Cargle,l28 Cal.App.4th 1569, 1573, fr1.2,

the appellate court tookjudicial notice of Company's posted SEC filings, press releases and lette$

because they "are not reasonably subject to dispute and are capable of immediate and accurate

determination by resort to sources ofreasonably indisputable accuracy." Here, the materials were

similarly promulgated to various independent entities and thus, axe not reasonably subject to dispute

and are capable of immediate and accurate determination by independent sources.

PLTF/PTNRS AFSCME LOCAL lOl's & SJREA'S REQUEST FOR JUDICIAL NOTTCE OF
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926

2.

J.

4.

353694 3.doc
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Finally, agency resolutions, minutes, standing orders, manuals, and benefits booklets are

properly subject to judicial notice . (See Requa v. Regents (2012) 213 Cal.App .4th213,223 fn.7

(hereinafter"Requa"); see also Trinity Park, L.P. v. City of Sunnyvale (2011) 193 Cal.App.4th 1014,

1027 ("The Evidence Code also expresslyprovides forjudicial notice of apublic entity's legislative

enactments and official acts. Thus, we may take judicial notice of local ordinances and the official

resolutions, reports, and other official acts of a city.") (hereinafter "Trinity"))

9. Documents from the Retirement Services Departnent of the City of San Jose
(3s8-392,478\

10. Documents from the San Jose City Council and Stalf(397,441- 457,472,47g,
480,491, 708)

I l. San Jose City Auditor's Report (423)

The above-referenced documents (paragraphs 9-11) issued by the City ofSan Jose are

properly subject to judicial notice pursuant to Evidence Code sections 453 and 452(c) ('Official acts

ofthe legislative, executive, and judicial departments of the United States and of any state ofthe

United States.') The documents were issued by the San Jose Deparfrnent of Retirement Services, the

San Jose City Council, and the San Jose City Staff in their official capacity. The City of San Jose is a

municipal corporation ofthe state of Califomia and therefore an instrumentality ofthe State. (See

Reynolds v. Sims,377 U.S. 533, 575 (1964) (affrming that cities are "subordinate govemmental

instrumentalities created by the State to assist in the carrying out of state govemmental functions');

See also Broughton v. Pensacola, 93 U.S. 266,269 (1876) (holding that cities are instrumentalities

"so far as it is invested with subordinate legislative powers for local purposes").) Therefore, material

it issues is properly subject to notice.

Further, judicial notice is proper pursuant to section 452(h), as there can be no dispute that the

documents were issued by the City of San Jose. It is well settled that agency resolutions, minutes,

standing orders, manuals, and benefits booklets are properly subject to judicial notice. (See Requa,

supra,2l3 Cal.App.4th at 223 ftt.1; see also Trinity, supra, 193 Cal.App.4th at 1027 ('The Evidence

Code also expressly provides forjudicial notice ofa public entity's legislative enactnents and official
4

PLTF/PTNRS AFSCME LOCAL 101'5 & SJREA'S REQUEST FOR JUDTCIAL NOTTCE OF
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926
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acts. Thus, we may take judicial notice of local ordinances and the official resolutions, reports, and

other official acts of a city.")

12. Measure B, San Jose Charter Provision, Municipal Code Sections, and
ordinances @lainriffs' Exhibirs 523-525, 606, 610, 614,619,620,622,626,628,
630, 649 and 701, 7 09-7 l t)

The San Jose Municipal Code Sections and Ordinances are properly subject to judicial notice

pursuant to califomia Evidence code section 453 and 452(b) ("Regulations and legislative

enactrnents issued by or under the authority of the United States or any public entity in the United

States.'); see also Trinity, supra, 193 Cal.Afp.4th at 1027 ("The Evidence Code also expressly

provides for judicial notice of a public entity's legislative enactnents and official acts. Thus, we may

take judicial notice of local ordinances and the official resolutions, reports, and other official acts of a

city.").)

13. Memoranda from City Ollicial @laintiffs' Exhibits 637-642\

14. Letters from Actuaries to Ed Overton (Plaintitrs' Exhibits 646, 705 and 648)

Exhibits 637 to 642 are Memoranda from various City Officials to City Council (637-638,

641-642), the Board of Administration for the Police and Fire Retirement System (643) or the Rules

and Open Govemment Committee (640). Exhibits 646, 705 and 648 are letters from actuaries hired

by the Federated City Employees Retirement System to Ed Overton, a former Director of Retirement

Services for the City of San Jose. AII of these documents were produced by the City in r€sponse to

inspection demands served by parties in this action. Courts may take judicial notice of official acts

and public records. (Aquila, Inc. v. Sup. Ct. (2007) 148 Cal.App.4th 556,569; Mangini v. RJ.

Reynolds Tobacco Co. (1994) 7 Cal4th 1057, 1063, ovemrled on other grounds by In r e Tobacco

Cases II (2007) 4l Cd.4th 1257.) Furthermore, judicial notice is proper for these documents because

they are not reasonably subject to dispute. (Evidence Code Section 452(h).)

/tl

PLTF/PTNRS AFSCME LOCAL l0l'S & SJREA'S REQUEST FOR JUDTCIAL NOTICE OF
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926
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For the foregoing reasons, PlaintifVPetitioners respectfully requests this Court to take judicial

notice of the above-referenced attached hereto.

July 19,2013 BEESON, TAYER & BODINE, APC

By:

July 19,2013

Attorneys for Plaintiff AFSCME LOCAL lOt

SILVER, HADDEN, SILVER, WEXLER & LEVINE

By: i*'6 ttJi^eV lv ms

JACOB KALINSKI
Attorneys for Plaintiff SAN JOSE RETIRED
EMPLOYEES ASSOCIATION

PLTF/PTNRS AFSCME LocAL 101's & sJREA's REeuEsr FoR JUDTIry
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926
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PROOX'OF SERVICE

STATE OT' CALIFOR}IIA, COT]NTY OT' ALAMEDA

I declare that I am employed in the County of Alameda" State of Califomia. I am over the age
of eighteen ( I 8) years and not a party to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200, 483 Ninth Street, Oakland, Califomia 94607-4051. On this day, I
served the foregoing documents:

PLAINTIFF/PETITIONERS AFSCME LOCAL 101'5 AIID SAII JOSE
R.ETIRED EMPLOYEES ASSOCIATION'S REQUEST F'OR JIJDICIAL

NOTICE OT' DOCTJMENTS FOR TRIAL

[l By Mail to ttre parties in said action, as addressed below, in accordance with Code of Civil
Procedure $1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of business with the United
States Postal Service in a sealed envelope with postage firlly prepaid.

Arthur A. Hartinger, Esq.
Geoftey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK SILVER & WILSON
555 l2th Str€et, Suite 1500
Oakland, CA 94607

Attorneysfor Defendants, THE CITY OF SAN JOSE AND DEBRA FIGONE

I By Electronic Service. Based on a court order or an agreement ofthe parties to acc€pt
service by electronic transmission, I caused the documents to be sent to the persons at the electronic
notification addresses listed below. I did not receive, within a reasonable time after the transmission,
any electronic message or other indication that the hansmission was unsuccessfirl.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is kue and correct. Executed in Oakland,
Califomia, on this date, July 19,2013.

PLTF/PT|IRS AFSCME LOCAL 101'5 & SJREA'S REQUEST FOR JUDICIAL NOTICE OF
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926

353694_3.doc
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SERVICE LIST

Greg Mclean Adam, Esq.
Jonathan Yank, Esq.
Gonzalo C. Martinez) Esq.
Amber L. West, Esq.
CARROLL, BURDICK & MoDONOUGH LLP
44 Montgomery Street, Suite 400
San Francisco, CA 94104

Attorneys for Plaintifr SAN JOSE POLICE
OFFICERS' I,SSOCIATION (Santa Clara
Superior Court Case No. I12CV225926)

Arthur A. Hartinger, Esq.
Geoffrey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK, SILVER &
WILSON
555 l2th Street, Suite 1500
Oakland, CA 94607

Attorneys fo, Defendants, THE CITY OF SAN
JOSE AI,{D DEBRA FIGONE

John McBride, Esq.
Christopher E. Platten, Esq.
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